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CATHOLIC HISTORICAL RECORDS AND STUDIES 





THE SOCIETY ELECTS 


At the annual meeting of the United States Catholic Historical 
Society, held in the Hotel Commodore, New York, on the evening 
of October 26, with Francis Cardinal Spellman presiding, the 
revisions and amendments provided for the Constitution by the 
members at last year’s meeting were faithfully carried out. Dr. 
Arthur F. J. Remy, professor emeritus at Columbia University, 
and president of the Society for the past six years, was appointed 
chairman of the Advisory Board, while Dr. John J. Meng suc- 
ceeded to the presidency. 

Dr. Meng is presently the chairman of the division of the Social 
Sciences at Queens College, New York, and he has been a mem- 
ber of our Society and of the Board for many years. Born in 
Cleveland, Ohio, forty-two years ago, he obtained the doctorate 
of philosophy in history at the Catholic University of America, 
and made further studies at the Ecole Libre des Sciences Politiques 
in Paris. For the six years before he came to Queens College 
in 1938, he was professor of political science at the Catholic 
University, as well as lecturer in government at Turner’s Diplo- 
matic School and in historical research at Carnegie Institution, 
all in Washington. His associations with the history of the 
Catholic Church in the United States have endured through all 
these years. He is a former president of the American Catholic 
Historical Association and a member of its Executive Committee. 
He has also, in addition to many articles in the Catholic Historical 
Review, been the author or editor of several substantial volumes, 
such as The Counte de Vergennes: European Phases of His 
American Diplomacy; Guide to Materials for American History 
in Libraries and Archives of Paris; Despatches and Instructions 
of Conrad Alexandre Gerard. His particular contribution to the 
activities and publications of our own Society has been the fact 
that he was the first to give the annual Meehan Lectures, which 
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were also published in volume XXXVI of the Recorps. Recently 
Dr. Meng collaborated in the publication of Christianity and 
America, an American history for high schools, included in the 
Catholic Social Science Series. 

All the members participating in the election of Dr. Meng were 
conscious of his eminent position in our field and happy in the 
thought that he brings a rich fund of experience and devotion 
to his high post. He is possibly the youngest president in our 
history, but he has his very mature accomplishments to help him 
as he takes the last place on a noble list of names reaching back 
to John Gilmary Shea and Richard Clarke. He will also have 
the benefit of the experience of Dr. Remy, who has served on our 
Executive Board for thirty-three years in several capacities. 

As Vice President, Monsignor Thomas J. McMahon succeeds 
Monsignor Philip J. Furlong. Monsignor McMahon, now national 
secretary of the Catholic Near East Welfare Association, became 
associated with the Society when he was professor of Church 
History and Patrology at St. Joseph’s Seminary, Dunwoodie, to 
which post he succeeded after graduate studies in the Faculty 
of Church History at the Gregorian University, Rome, and in the 
Department of History at Fordham. For seven years he acted as 
the archivist of the Society, and in 1942 he succeeded the late 
Thomas F. Meehan as editor of our publications. 

Reelected to their posts were Mr. Charles H. Ridder, treasurer, 
George B. Fargis, recording secretary, Dr. Leo R. Ryan, corre- 
sponding secretary, Elizabeth P. Herbermann, executive secretary. 
By this act, the members have demonstrated their complete pleas- 
ure with the management of the financial affairs of the Society, 
amounting to a vote of confidence. 

As archivist, the Reverend John H. Harrington succeeds Dr. 
Thomas F. O’Connor. Father Harrington is associated with the 
Dunwoodie Library and director of research technique there. His 
graduate studies in library science were made at Columbia 
University. 

Last year’s revision of the Constitution called for the merging 
of the Trustees and Councillors into a single Board of Directors. 
To this body the following outstanding members were elected: 
Monsignor Philip J. Furlong, author of well known historical 
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textbooks, former principal of Cardinal Hayes High School and 
president of Cathedral College, New York; Mr. Arthur Kenedy 
of P. J. Kenedy & Son; Rev. Joseph N. Moody, Ph.D., professor 
of Modern European History at Cathedral College and Notre 
Dame; Richard Reid, Litt.D., editor of the Catholic News; Rev. 
John K. Sharp, Ph.D., historiographer of the Diocese of Brook- 
lyn; Brother Bonaventure Thomas, F.S.C., president of Man- 
hattan College; Thomas F. O’Connor, Litt.D., research scholar 
in the field of American Church history; Paul Levack, Ph.D., 
professor of Modern and American History in the Fordham 
Graduate School; Mr. Alfred Cadley, son-in-law of Thomas F. 
Meehan and long term member of the Society ; Father Harrington ; 
Dr. Joseph C. Driscoll, professor of history in the Brooklyn public 
high school system. 

At the annual meeting His Eminence, Cardinal Spellman, in 
his capacity of Honorary President, presented a testimonial to 
Dr. Remy and expressed the gratitude of all to the retiring presi- 
dent for his unfailing devotion to our work. His Eminence was 
happy to know that Dr. Remy will continue as chairman of the 
advisory board and thereby give us the opportunity of relying on 
him for his fruitful advice. 

Dr. Meng then introduced the speaker, the Rev. Dr. Joseph N. 
Moody, whose timely topic was “The Influence of American 
Catholicism on Europe”. This paper will be published in another 
volume of the Recorps, due to the fact that the Board of Publi- 
cations has judged it opportune to make this present volume one 
almost entirely devoted to the matter of Church and State. For 
over a year the activities of the Society have been centered on 
this study, because of the great controversy that has been raging 
in our country. Beginning with the last annual meeting, when 
Father Gerald Walsh, S.J., addressed the members on the subject 
and approached it with a broad view, down through the Meehan 
Lectures given last spring by Dr. James Milton O'Neill, our policy 
has been to approach this highly controverted topic with a sense 
of true history. As historians, whose sixty publications over the 
years have been intended as a solid contribution to the cause of 
our country as well as of the Catholic Church, we present these 
‘papers of Father Walsh and of Dr. O’Neill. 








CHURCH AND STATE IN THE UNITED 
STATES* 


By GERALD GROVELAND WALSH, S.J. 


Our problem is not an abstract theological problem. It is an 
immediate, concrete problem of our contemporary United States. 
Perhaps, that is the first thing, that anyone should say about the 
problem of Church and State. It has always been an immediate, 
practical, concrete problem. There is, of course, an unchanging 
theology of the Church of Christ as there is a perennial philosophy 
of the State; but the problem of the relations of Church and the 
State is an historical problem. It takes a different shape in every 
age. The problem of the relationship in regard to any particular 
period, place or persons is not so much a problem for the theolo- 
gian or the philosopher as it is for the historian and the statesman. 
What an historian does—and I speak as an historian—is to study 
what the statesmen—ecclesiastical and political—have done in the 
past. It is not his business to debate with the philosophers and 
the theologians; but he may have something useful to tell the 
statesmen. He can tell them something of the principles, policies 
and plans of the lawyers and canonists in the past, and whether 
their policies and plans have, historically, succeeded or failed— 
however right or wrong their principles may have been. Without 
being a great philosopher or theologian the historian may be able 
to point out where the statesmen have been imprudent or unwise 
in the application of their principles. He will certainly know 
when the statesmen—political or ecclesiastical—have been guilty 
of bad history, that is to say of mixing up personal fancies with 
oljective facts. The historian may even be able to point out where 
the statesmen have been guilty of bad logic, that is to say, of 
mixing fallacies with their arguments. In this double connection, 
I shall have something to say of some very eminent American 








jurists who are, happily, still in our midst. 
The second general remark I should like to make about the 
problem of Church and State is that, in our democratic age, the 


*This was originally an address before the annual meeting of the Society, 
held in the Hotel Commodore on October 22, 1947. 
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problem is no longer the concern of lawyers and canonists only. 
The people have something to say. And if the people is a large 
and mixed population, as ours is, there is bound to be here and 
there, in the voice of the people, the hoarse or shrill note of irra- 
tional hate. 

That is the situation in our nation today. Everyone has a feel- 
ing that all is not perfectly well with our great Republic. We 
know that the very essence of a democracy is rational debate 
within the limits of established facts; and we know, therefore, 
that the very lifeblood of democracy can be poisoned by irrational 
hopes and irrational fears. That is why Communism and Bigotry 
are, at this moment, such a menace to American democracy. 
Communism, in its roots, is irrational hope; as Bigotry, in its 
roots, is irrational fear. Communism in this country is based on 
the fanciful fiction that Santa Claus lives in the Kremlin and is 
planning to bring Utopia to our shores as a Christmas present in 
the vear after next. It is always the year after next! 

In the same way, Bigotry—and here we are very close to our 
American problem of Church and State—Bigotry is based on the 
lurid imagination that Lucifer, in the disguise of a Pope, is at 
large in the Vatican, plotting to bring spiritual Armageddon to a 
peaceful America. 

Just as our American problem of the rational relations between 
Labor and Capital is hopelessly muddled by the Russian Com- 
imunist dream of an impossible world where there can be wages 
without work, so in the same way, our problem of Church and 
State—concretely our rational problem of State aid in return for 
at least a small part of the public service rendered to our Republic 
by schools founded and financed by the private funds of Catholic 
citizens—this problem is complicated by the fanatical fear that 
Roman Catholics are plotting to ruin our democratic Republic. 

The third general remark | should like to make is that wherever 
there is widespread hope and fear—however irrational they 
may be—there is likely to be some historical explanation of the 
phenomenon. In regard to our problem of Church and State, 
in regard, therefore, to the emotions aroused by the name of Mr. 

Myron Taylor or the New Jersey Bus Law or the Taft Bill, we 
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must remember that—apart from purely personal and pathological 
cases of religious hate—there are hidden roots which it is the 
business of the historian to uncover. Public hatred always has a 
history, even though the individual bigot is ignorant of the his- 
torical facts. 

One last general remark. Ignorance and fallacies have not been 
wholly one-sided. There has been much bad logic and bad history 
on the Catholic side of the fence. Catholics have sometimes been 
long on eternal principles and short on their applications to con- 
crete situations, and we have often forgotten that our misguided 
applications have left deep historical wounds that still make living 
people very angry. Some of us have a way, too, of filling our 
imagination with bits of frozen history. We forget that history 
is made of running water, not of ice. It keeps flowing. But we 
sometimes try to freeze a particular historical period into an 
impregnable philosophical position. For example, even though we 
are thoroughly ashamed of certain periods of the Spanish Inquisi- 
tion, some of us seem to want a few dry faggots in our mental 
attic and a block and axe in the cellars of our imagination. 

In the bitterness and bigotry of the present debate about Church 
and State, religion and life, in America, all of us—Catholics and 
Protestants alike—have, I think, a sevenfold duty. First, we must 
have some knowledge—at least a thumbnail sketch—of the re- 
mote European background of our American tradition and 
problem. Second, we must have a general sense of the closer 
Colonial background in our own country. Third, we must have 
an accurate picture of the immediate background to the making 
of the First Amendment. Fourth, we must know precisely what 
that Amendment says—in particular, we must realize whether or 
not the blessed expression “separation of Church and State” ap- 
pears anywhere in the Amendment. Fifth, we must know some- 
thing of the new-fangled un-American ideas that came into our 
country after the Amendment was written, but before the present 
generation of bigots was born. Sixth, we must know something 
of what is going on today in legislatures, in lawcourts, in ecclesi- 
astical synods, in the press, and in people’s heads and hearts. 
Seventh, in the light of these established facts we must learn— 
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all of us must learn—the genuinely democratic art of rational 
debate even though some of our neighbors prefer to rant. 


I 


The main point of the European background is that it should 
rid us of the folly of what I have called “frozen history.” We 
can learn from this that the applications—both logical and practi- 
cal—of rational principles and revealed truths have been simply 
kaleidoscopic. Both Catholic and Protestant statesmen have tried 
hundreds of plans and have pursued scores of policies; and in 
the meantime dozens of ever eminent scholars have changed their 
minds in regard to the concrete application of their abstract 
principles. For long periods certain rational principles fell almost 
completely out of sight; at other times certain revealed truths were 
minimized or maximized beyond all recognition. 

The background begins, of course, with the scene in the Gospels 
where Our Lord says “Give unto Caesar the things that are 
Caesar’s and to God the things that are God’s.”” Scene two shifts 
to the catacombs, to that tiny Christian minority in the vast pagan 
Roman Empire with no say whatever in the political issues of 
the day. But what is magnificent about those days is that, in 
their political misery the early Christians kept repeating St. Paul’s 
declaration that the rulers of organized political society have 
“authority from God,” that the State is “God’s minister,” that 
“not without reason” does authority “carry the sword,” that, 
therefore, the Christian must be subject to the State “for con- 
science’ sake. For this is why you pay tribute, for they are 
ministers of God” (Romans xiii. 1-6). It took some courage, 
moral, philosophical and theological, to talk like that under a 
totalitarian regime; but that is the way of our fathers, like 
Christians of the catacombs, talked about the rights of Caesar. 

In the third scene, the Christians are out of the catacombs and 
filling the schools, the courts, the camps, the marketplaces of the 
Roman Empire. They found a voice in the magnificent letter 
written in cultivated Greek by an unknown Christian to a pagan 
scholar named Diognetus. I have recently had the honor and 
happiness of putting that letter into English and seeing it pub- 
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lished in the new translation of The Apostolic Fathers (N. Y. 
Cima Publishing Co., 1947). Just listen to a phrase or two. It 
sounds very contemporary. “Christians,” says the unknown 
writer, are not different from the rest of men in nationality, 
speech, or customs; they do not live in states of their own, nor 
do they use a special language nor adopt a peculiar way of life 

. they follow local custom in the matter of dress, food, and 
way of life; yet the character of the culture they reveal is mar- 
velous and, it must be admitted, unusual. . . . They share in all 
duties like citizens and suffer all hardships like strangers. [I 
should like to repeat that phrase for the sake of the heroic Sisters 
teaching in our parochial schools. “They share in all duties like 
citizens and suffer all hardships like strangers.’’] Every foreign 
land is to them a fatherland and every fatherland a foreign land. 
. . . They dwell on earth but they are citizens of heaven. They 
obey the laws that men make, but their lives are better than the 
laws. They love all men but are persecuted by all men.... Ina 
word what the soul is to the body Christians are to the world. 
. . . The world hates the Christians—not that they have done it 
wrong, but because they oppose its pleasures. The soul loves the 
body and its members in spite of the hatred. So Christians love 
those who hate them” (pp. 360, 361). 

In scene four Julius Caesar himself has become a follower of 
Jesus Christ. His name was Constantine, and the first thing he 
did was to proclaim universal toleration for all—for Christian 
and non-Christians alike. That was the Edict of Milan in 313— 
a long time before both the Calverts in Catholic Maryland and 
Roger Williams in Puritan New England. While the halcyon days 
lasted Pope Gelasius I—who began to reign just 1,000 years 
before Columbus discovered America—made concrete for his day 
a perfect application of the principles of Our Lord and St. Paul. 
One day in the year 494 he wrote a letter to the Emperor 
Anastasius very much as on August 26, 1947, Pope Pius XII, the 
successor of Gelasius, wrote a letter to President Truman. The 
Pope in the fifth century took the Emperor for granted as an 
historical fact just as the Pope of our day accepted the President 
of the United States as an historical fact. Like the Pope today, 
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the Pope in the fifth century recognized under a particular 
regime the permanent principle that there must be two distinguish- 
able authorities in a society of human persons, one of them reli- 
gious and the other political. The Pope went on to say that in 
matters pertaining to personal salvation and the administration of 
the Sacraments even Christian princes will obey the Church while, 
at the same time, in matters pertaining to public order even 
bishops must obey the law of the land, legibus tuis ipsi quoque 
parent religionis antistites. In a letter a year later Pope Gelasius 
pointed out that while in heaven Jesus Christ is both King and 
Priest, on earth human kings and human priests have by the 
Will of God separate and distinct authorities, dignitatibus dis- 
tinctis officiis potestatis utriusque discrevit. 

In scene five the Caesars, like their statues, at least in the West, 
have been rolled in the dust. The day of the Celt and the Teuton 
had come. They humbled the political power of the Roman 
Caesars, yet they bowed to the spiritual authority of the Roman 
Pope. Of course in the tumble and turmoil of a changing world 
it was tempting for the canon lawyers to emphasize the rights 
more than the responsibilities of the new pontifical position in the 
Christian world. And when in 800 on Christmas Day one of the 
Popes put an imperial crown on one of the Barbarians, known 
to history as Charles the Great, it looked to many as though kings 
were made, not by popular election and divine vocation but by 
papal nomination. 

At any rate, in scene six, we find a sorry heir of the Caesars 
kneeling in the snow outside a feudal castle waiting on the good 
pleasure of Pope Gregory VII. That was the scene of Canossa, 
January 28th, in the year of Our Lord 1077. It has never been 
forgotten and still rumbles in the voice and rankles in the imagina- 
tion of many men whom we call, perhaps too blithely, bigots. In 
one sense, it is painful to recall that scene since not once in hun- 
dreds of his official letters, filled with scriptural quotations, did 
Gregory VII deign to mention Our Lord’s words about giving 
“to Caesar the things of Caesar.” It is also unpleasant to recall 
that he also wrote in a little document, which may still be read 
in the Vatican archives, that it is lawful for the Church to depose 








10 CHURCH AND STATE IN UNITED STATES 


Emperors, quod illi liceat imperatores deponere. ‘“Depose’— 
period ; not “depose” because of sin or because the people wanted 
the Emperor deposed. That position has become known to history 
as the theory of the direct subordination of the State to the 
Church ; although, if the truth must be told, no one, in the eleventh 
century thought of using the word “State” any more than any 
one at the time of the First Amendment thought of using the 
expression the “principle of the separation of Church and State.” 
On the other hand it is right to recall the principle which was 
at stake at Canossa. It was the principle that somewhere in the 
world there must be an authority to proclaim that political omni- 
potence has no rights over the conscience of human persons. The 
people who have been most angry about Canossa were the teach- 
ers of the totalitarian criminals who were hanged after the trial 
at Nuremberg. 

The real trouble was that, in the eleventh century, no one in 
Christian Europe was bothering about Aristotle’s Politics or about 
strictly rational philosophy of civil society. For that reason per- 
haps I should now speak not of Act I, scene seven, but rather 
of Act II, scene one. At any rate in the century after Gregory 
VII Christians in Europe began getting their good Jewish friends 
to translate Aristotle, out of the Arabian translations of the 
original Greek, into Latin. And when at last Aristotle’s Politics 
got into circulation in Christendom, it made an enormous differ- 
ence. Act II, scene one, is St. Thomas Aquinas in Viterbo in 
1268, within earshot of Pope Clement IV, explaining to his aston- 
ished students the Aristotelian conception of the naturalness of 
the State because of the exigency of human nature for political 
society. It was astonishing to his students because, in 1210, the 
Archbishop of Sens had threatened with excommunication any 
professor of Paris who dared to lecture on the philosophical works 
of Aristotle. As in so many such matters, however, the living 
practice of the Catholic Church moved beyond the dead letter 
of the humanly written law. There was a reshuffling of ideas. 
Our Lord and St. Paul and Pope Gelasius stood magnificently 
intact, of course; but some of the feudal canonists became old- 
fashioned. If the State was as natural as the family, it must have 
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been willed by God; and if it was willed by God it had, in its 
proper political sphere, an authority which the Church had neither 
given nor could take away. From direct subordination one had to 
shift to a theory of indirect subordination. 

Scene two in Act II is the author of the Divine Comedy, pos- 
sibly in Verona in 1314, putting aside his great poem and writing 
in Latin a work he called Monarchia. Dante was a passionate 
lover of Christ’s Church; but he was likewise passionately con- 
vinced, with St. Thomas Aquinas, that the State has its authority 
from God by reason of its necessity for the temporal common 
good of human beings grouped in political society. With great 
care he analyzed the problem of the relations of Church and 
State. The same God, he pointed out, Who wills the supernatural 
salvation in Eternal Life of each individual human person also 
wills the temporal common good of peace and prosperity of each 
historically formed human society. But God gave us two different 
ways of finding out these truths. He gave us reason to reveal to 
our intelligence the political exigency of our nature. He gave 
us a Divine Revelation to tell us of our supernatural destiny in 
immortal life. However, men need more than reason and Reve- 
lation; they need organization under authority. And, therefore, 
they need both the State and the Church. Dante ends by implying 
that there is no need of asking which of the two is subordinate 
to the other if we realize that both are subordinate to God, Who 
is the sole Ultimate Ruler of all things both temporal and eternal, 
omnium temporalium et spiritualium Gubernator. Dante, how- 
ever, added that, since saving our souls is more important than 
saving our skins, it would be well for statesmen to find out from 
the churchmen what Divine Revelation has to say about Grace 
and Glory. This additional light, Dante says, will help them to 
see more clearly the solution of their temporal problems. For 
that reason Caesar owes a deference to Peter a little like the 
respect of a boy for his better-informed father. 

Scene three might be labeled the Notion of Nationalism. There 
had always been the fact of nationality—even in the Roman Em- 
pire and still more in medieval Christendom; but now certain 
people began to say that the nation is the only thing in the world 
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that matters or, at least, that it is more important than anything 
else—more important than Christendom and certainly more im- 
portant than the See of Peter. And so Henry VIII had his way 
with his wives and England got a National Church. And, of 
course, when a nation gets its own Church that means that the 
Church is subordinate to the State. Whitehall took revenge on 
Canossa; and not only Henry VIII but all sorts of petty prince- 
lings in Germany began to have national churches. They were 
quite emphatically princes first and Protestants second. And 
Protestant theology began to have a theology in the Church which 
casts its shadow over our contemporary problem of Church and 
State. Even Supreme Court Justices have mixed this theology 
with their judicial decisions at the very moment when they were 
protesting against mixing theology with politics. There is a 
Catholic theology and a Protestant theology but our Judges must 
remember there is no American theology except that already 
written in our Constitution. 

Scene four is labeled Absolutism, or the Divine Rights of Kings. 
It still belongs to Act II since men are still trying to think of 
themselves as citizens of Christendom. One wit made the joke 
that the Divine Right of Kings was the right divine (or trick) 
of kings to govern wrong. The Protestants had no monopoly 
of absolute kings. There were absolute kings in Catholic France; 
and although one of them published a magnificent Edict of Tolera- 
tion, another of them, ruling by whim and not by reason, rescind- 
ed the decree. That was dangerous business; and Hitler and 
Stalin were not far off when Leviathan was subject neither to 
reason nor revelation. 

A completely new Act—Act III—begins in the eighteenth 
century when political tyranny was replaced by philosophical 
contempt. Condorcet, a luminary of the so-called Enlightenment, 
wrote that “the interest of princes has been not to try to rule 
religion but to separate religion from the State... . Nothing but 
indifference for religion can bring about a durable peace” 
(Oeuvres IV, 538-9). This bit of irreligious ‘‘Laicism”’ casts its 
shadow over our contemporary debate. It is the responsibility 
of Protestant theologians to tell their people that it is neither a 
Protestant nor an American idea. 
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From indifference to positive hatred was a short step. In Act 
III, scene two, Secularism or Laicism becomes in Europe a kind 
of religion. Men began to be as dogmatic in their denial of any 
role for religion in society as Christians had been dogmatic in 
their affirmation of that role. In the heyday of Continental 
Laicism Pope Leo XIII raised his voice in a magnificent encyclical 
that recalled the clearcut definitions of Pope Gelasius and the 
more general declaration of Our Lord. But the laicist lawyers 
had their way. Infidels everywhere applauded; and a number of 
non-Catholic Christians licked their lips as though the defeat of 
the Catholics by the atheists could somehow help the Protestant 
interpretation of the cause of Christ. 


II 


So much for the European background of our democratic de- 
bate. The background in our own country follows, in part, the 
European pattern. The play over here opens with the Puritan 
Commonwealth in New England. The Puritans had run away 
from European Absolutism—not from Catholic political Abso- 
lutism, of which there was plenty, but from the Anglican political 
Absolutism of Stuart England. Naturally the Puritans tried to 
keep as much of Christendom as pious Protestant non-conformists 
could conscientiously keep. They took over the medieval idea of 
a single Christian society with Church and State as distinct but 
co-operating organs of political and religious government. Of 
course, there was no mercy for Papists, in the Puritan Christen- 
dom. That bit of absolutism seemed good to these godly men. 
Only in Catholic Maryland in the seventeenth century was there 
an American regime of religious toleration. 

Scene two begins after the Stuart Restoration in England. 
Profitable trade had turned the sons of the Puritan Fathers a 
trifle in the direction of secularism. Already in 1665 Carolina 
declared that no one was to be molested “for any difference of 
opinion or practice in matters of religious concernment,” so long 
as he did not “actually disturbe” the civil peace. And Roger 
Williams of Rhode Island made the “livelie experiment” of “full 
libertie of religious concernments.” 
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Scene three is unpleasant and illogical. Here and there, all 
Christian dissent became legitimate—except for Catholic Chris- 
tians. Men took it, on the authority of the English philosopher 
Locke, that the claims of the Papacy were inconsistent with the 
freedom of the State. 

Scene four is the period just before the First Amendment was 
written. Plain realism at last demanded that, in what was begin- 
ning to be a melting pot, the State should not favor any one 
religion to the exclusion of any other. There was at that time 
no hostility to religion in general; but there was a fear of trying 
to establish a national religion. Men wanted liberty for religion 
without thinking that there must be freedom from religion. Nor 
was the question in debate whether State funds could be used 
for religious purposes. No one challenged the idea that there 
should be State supported chaplains in the Army or that there 
should be State support for religious work among the Indians. 

Scene five occurs a long time after the First Amendment was 
written. What we see is a group of Americans, not very numerous 
at first, who began to import from laicist France the dogma of 
secularism. These men no longer wanted equality of all religions 
before the State, but rather the liquidation of all religious con- 
tribution to public life. And they knew that the best way to 
secure their end was to see that not a penny of State money 
should go to a religious institution even though the institution 
were doing a magnificent work of public beneficence. 

It is important to distinguish these periods in our American 
history in order to distinguish the different elements that make up 
contemporary bigotry. Some bigotry is merely the enthusiasm 
of certain sincere but ill-informed Christians who want religion 
in public life but who imagine that Catholicism is so perverse in 
dogma, so irrational in discipline, so corrupting in morals as to 
be public enemy number one. Other bigotry is just stark, laicist 
hatred of God and Jesus Christ, of Divine Revelation and 
Redemption. A third kind of bigotry is the saddest. It is the 
bigotry of those who are trying to be Puritan in their private 
principles and laicist in their public policies. 
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III 


A third duty in the present debate—a duty for Catholics and 
Protestants alike—is to know something about the immediate 
background of the First Amendment. And here the main point, 
for the moment, is to realize how inadequately this background 
was described by the Supreme Court Justices in their decisions 
in the New Jersey Bus Bill Appeal, the Everson Case. Mr. 
Justice Rutledge wrote a long disquisition and appended to it 
Madison’s Memorial and Remonstrance Against Religious Assess- 
ments. In his decision he cited this document no less than twenty 
times. The impression he leaves is that what was foremost in 
Madison’s mind at the time of the First Amendment was the 
matter of ‘‘assessments” or, more in general, of the use of State 
funds for religious purposes. What the Justice does not cite is 
the actual first draft of the Amendment as it came from the pen 
of Madison. That is the only document which history is here 
interested in. The Memorial had been written six years before 
and had no relation to the problem of the Amendment, the problem 
of avoiding a national establishment of religion or the establish- 
ment of a National Church. If Madison had been thinking of 
State money for religious purposes and not of the danger of an 
exclusive national establishment of religion he would, in all logic, 
have protested such abuses as giving State support for the chap- 
lains in the House and Senate. Actually when that system was 
set up Madison was a member of the Committee which saw it 
through. By mixing up money with the simple issue of religious 
liberty Mr. Justice Rutledge’s “history” will long remain grist to 
many a bigot’s mill. 

In the same way, Mr. Rutledge creates the impression that the 
First Amendment was according to the mind of Jefferson who— 
at least in his later years—imbibed a good deal of the virus of 
French Laicism. But the simple truth is that Jefferson was in 
France at the time of the Amendment and the real debate was con- 
ducted by Federalists who were in no sense opposed to the role 
of religion in public life and showed no disinclination to provide 
State funds for religious persons doing a public service. 
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IV 


In any case, even though there had been any other effective 
immediate background to the Amendment than the genuinely 
American desire to avoid the establishment of an exclusively privi- 
leged national Church, the Supreme Court would have to decide 
appeals on the basis of the obvious meaning of the words of the 
Amendment. It is the duty of all Americans, in the present 
debate, to keep those words ever in our minds: “Congress shall 
make no law respecting an establishment of religion or prohibiting 
the free exercise thereof.” The second part is as important as 
the first. There is nothing in either part about “separation of 
Church and State” and still less about the imaginary “‘principle”’ 
of which one hears so much. There is nothing in the words indi- 
cating that the American ideal is to divorce religion from public 
life. There is no mention whatever of public funds. There is not 
even an overtone of the financial preoccupation that is so promi- 
nent in the present debate. 

If we had any doubt about the non-financial meaning of the 
Amendment we would only have to recall the actual practice of 
the men who gave us the Amendment and of all our Presidents 
ever since. No one has ever been troubled, until quite recently, 
because we support religious chaplains in the Army and Navy 
and in the House and Senate. 

There has been much bad logic in discussing the meaning of 
the Amendment. Mr. Justice Jackson, for example, admitted that 
a tax-paid policeman may protect a Catholic—but only because 
he is a citizen and not because he is a Catholic. In the same way 
he agreed that a tax-paid fireman may put out a fire in a parochial 
school—not because it is a Catholic school but because the prop- 
erty is a part of our national assets. He did not go so far as to 
say that the Catholic children in the burning school might be 
saved from the fire. If he had he would have implied that the 
children, too, are part of our national assets. But he would also 
have been mighty near the dangerous doctrine that the same 
children—merely as national assets—might be saved from rain 
and snow by the tax-paid bus driver who was taking the ‘“non- 
sectarian” children to the public schools. But logically, if taxes 





CHURCH AND STATE IN UNITED STATES 17 


can go to saving Catholic children from fire—without danger of 
establishing Catholicism as a national religion—why cannot taxes 
go to saving them from snow? The trouble with this kind of logic 
—or lack of it—is that it tends to keep lit the fire of hate for 
little children in many a bigot’s heart. 


V 


A fifth duty for all Americans today is to analyze, in the present 
wave of bigotry, the element which is derived from the thoroughly 
un-American and, still more, thoroughly un-Christian ideas which 
came to our shores during the nineteenth century. Many sincerely 
Christian Protestants have been alarmed by the inroads among 
their co-religionists of a purely secularist philosophy of life. A 
good example is Dr. Ernest Johnson, of the Federal Council of 
Churches. Along with Monsignor Hochwalt, he had a part in 
preparing a 54-page pamphlet issued by the Committee on Reli- 
gion and Education of the American Council on Education. The 
Committee took a clear stand: “We reject secularism as a 
philosophy of life and we cannot agree that it has ever been 
accepted as such by the American people.” 

Only yesterday, here in New York, a very great American, 
prominent in public life, but a man no less devoted to the spiritual 
interests of his Church than he is to the political interests of his 
country, spoke of the nature of the American Tradition. Mr. John 
Foster Dulles insisted that the Tradition, precisely as American, 
has been a spiritual tradition no less than a political tradition. 
He pointed out that the recognized bases of our personal freedom 
and of our public order are religious bases. There seemed to me 
to be in that speech an overtone of reproach for that militant 
minority among us who are preferring, to the long traditions of 
both America and Christendom, the irreligious secularism of nine- 
teenth-century European “Laicism.” Laicism is not really a doc- 
trine of the separation of Church and State. It is, first, the dogma 
of the irrelevance of God in human affairs, and it is, second, a 
design for the elimination of all religion from cultural life. 
Radically, it is a denial of the dual nature of man—as a citizen 
and a creature of God. And, at least by the logic of its system, 
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it ends in totalitarianism and State monopoly. It wants not only 
irreligious schools. It wants a State monopoly of education. It 
wants no place for religious conscience in the face of political 
power. It reached the zenith of its influence in France before 
the First World War; although it had to hang its head in shame 
while men buried the thousands of priests who had died as com- 
mon soldiers in the war, and when men counted the heroic nuns 
who had served the wounded soldiers. It made itself ridiculous 
by its illogical decisions: priests could be helped to work in 
foreign missions under the French flag; and nuns might be paid 
in part for bestowing tenderness on incurable lunatics ; but neither 
priests nor nuns could teach reading, writing and arithmetic— 
lest they might poison the minds of the young with the virus of 
religion ; and still less could they be paid for such a public service. 

Many sincere Protestants have failed to distinguish their origi- 
nal theology of a national Church subordinate to the State from 
this wholly infidel contempt for religion. This is disastrous for 
democratic debate. 


VI 


A sixth condition for rational debate is awareness of what is 
going on in the world around us. It seems to me, for example, 
that any of our citizens who feel it a duty to attack bus or text- 
book service for Catholic children should feel it equally incum- 
bent on their consciences to ask permission to spend at least one 
whole day in a parochial school. They should examine the text- 
books on English, History, Geography, Arithmetic and the rest, 
and find out for themselves whether the Catholic approach to the 
multiplication table sounds the least bit like a Sunday sermon. 
Of course, they should also listen to the Sisters teaching the 
Catechism, and try to discover, if they can, if there is a single 
line in that little book which is likely to undermine a child’s 
allegiance to the American way of life. And then if they have 
ever said in public that a parochial school is nothing but a Sunday 
school held on weekdays, perhaps they will be willing to retract. 
Everyone saw the picture in the paper the other day of the paro- 
chial school children in New York laughing with delight—as any 
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American children would laugh with delight at the prospect of 
a holiday from school—while they watched the burning of their 
parochial school. I am quite sure that no press photographer 
has ever found such children laughing at the burning of their 
church. Unlike even certain learned jurists little children know 
perfectly well the difference between a parochial school and a 
Catholic church. 

While some of the non-Catholics are finding out all that is 
going on in Catholic schools, it would be well if Catholics could 
find out something of what has been going on in certain non- 
Catholic ecclesiastical synods. For example, if they had been 
present on May 29th of this year at the meeting of the Committee 
on Christian Relations of the Presbyterian Church they would 
have heard the Bill proposed by Senator Robert A. Taft described 
as “an open invitation to go on tapping tax money for other 
Roman Catholic activities whenever its political power permits.” 
If they had overheard the deliberations in St. Louis of the South- 
ern Baptist Convention they would have been able to see how 
many there are who are looking with hope to a new Amendment 
to the Constitution in virtue of which no Federal or State aid 
may be given to any school “wholly or in part under sectarian 
control.” That proves two things: first, that a great many of 
the bigots do not really believe that the First Amendment already 
condemns Federal or State aid to Catholic schools. It proves, 
second, how very eager they are to substitute for the long tradi- 
tion of American political life the newfangled dogma of atheistic 
Laicism. 

Of course, if we keep our ears and eyes wide open there is much 
to cheer Americans of every religion who are eager for rational 
debate. Take this single illustration. In the midst of the flurry 
of fantastic fears after the decision of the Everson Case, a Protes- 
tant, Mr. John A. Manget, wrote in the Southern Methodist 
Layman as follows: 

“We think the Supreme Court decision was fair, and further, 
it does seem to us, with the world going to hell as fast as the 
religious press and many ministers say it is, that both these agen- 
cies might better direct their efforts in the Atomic age to trying 
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to save souls rather than taking out time to damn Catholicism. 
... We believe in playing fair with those of all faiths, certainly 
to the extent of not discriminating against Catholic children by 
denying them service paid for from a common tax fund into which 
Catholic citizens pay their part and from which the expenses of 
the school bus is taken.” 

I should like to end with a purely personal story which illus- 
trates, I think, that the prospects of rational debate in our democ- 
racy are not forlorn. This year I was invited by the lecture 
committee of the Massachusetts Institute of Technology to spend 
the day at the Institute. I lunched with a committee of faculty 
and students. At one o'clock I took over the class of Professor 
Carl Deutsch, a devout Unitarian layman. At his invitation, I 
lectured on the Catholic Philosophy of History. At three o’clock, 
in the same way, I took over the class of the professor of the 
history of science, Dr. Santillans, and discussed the difference 
between Science, Philosophy and Theology. At five o'clock, I 
was invited to address a Convocation of Faculty and Students 
on the Catholic Conception of One World. At seven I dined with 
a group of the Faculty. The day, curiously enough, was the 
feast of St. Thomas Aquinas, March 7, 1947; and at that time 
everyone in America was discussing the Supreme Court decision 
in the matter of the New Jersey Bus Bill. Naturally, our talk 
turned in that direction. At the beginning, I think, practically 
every member of the Faculty took it for granted that among the 
Supreme Court Justices the minority of four were far more 
American than the majority of five. At the end of the meal, 
however, they had all changed their minds. All I did was to 
ask a series of very simple questions: I asked, first, is every 
American child in a parochial school, an American citizen? 
Second, is every American citizen equally entitled to the benefits 
of American welfare legislation? Third, has every American 
parent the right to choose a non-public school for the education 
of his children? Fourth, is that quite certain in virtue of a 
Supreme Court Decision in 1925? Fifth, was the original and, 
therefore, authentically American school in this country one which, 
like the parochial schools, taught “knowledge, morality and 
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religion”? Sixth, was the kind of school we introduced in the 
thirties and forties of last century a break in the American tradi- 
tion? Seventh, is not secularism, which is as dogmatic in denying 
God’s role in life as Catholicism is dogmatic in affirming it, just 
as sectarian as Catholicism? Eighth, in so far as dogmatic secular- 
ists are seeking to get control of all public funds for American 
schools, are they not, in effect, trying to establish the religion of 
secularism as an exclusive and national establishment? Ninth, is 
not such an attempt a violation of the First Amendment or, at 
least, of the spirit of the First Amendment? Tenth, who, then, 
are un-American, the Catholics or the Laicists? 

They all laughed. And so long as people can laugh at the end 
of a rational discussion, democracy, I think, is not in danger. 
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IN THE First AMENDMENT 


I am not acting as the official spokesman of the Catholic Church 
or the Civil Liberties Union or the faculty of Brooklyn College 
or any other institution. I am speaking for myself. So far as I 
know, the facts I shall deal with are the facts of history. Any 
interpretations or opinions that I express are mine alone, I am 
not asking anyone else to take any responsibility for them. 

It seems to me particularly appropriate that we should open up 
the discussion of the subject of Church and State on Washington’s 
birthday. It was under the administration of George Washington 
that the Bill of Rights was written, adopted, and ratified by the 
American people. It was also in the administration of George 
Washington that our Federal Government began what has been 
an uninterrupted series of support in aid of religion using public 
funds, “Protestants and Others United” to the contrary not- 
withstanding. It was in Washington’s administration that the 
system of chaplains for the two houses of Congress was inaugu- 
rated by the first Congress, the same Congress which wrote the 
Bill of Rights, and James Madison, the essential author of the 
First Amendment and the rest of the Bill of Rights, was a member 
of the Committee of the first Congress which set up the chaplains’ 
system for the United States Congress. This system has been 
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using Federal funds in aid of religion from Washington’s adminis- 
tration down to Truman’s, both inclusive. 

It was in Washington’s administration that the President sub- 
mitted to Congress the reports of his Secretary of War concerning 
the desirability of religious work among the Indian wards of the 
Federal Government. Thus we began in Washington’s adminis- 
tration the use of Federal funds for the support of education under 
religious auspices among the Indians which has continued in one 
form or other down to 1948. There is a bill now before Congress 
providing an appropriation of $185,000.00 to various religious 
institutions, some—most of them—Catholic, some of them Epis- 
copalian and some Lutheran, for the education and care of Indian 
wards of the Government. Much else that was planned in regard 
to Church and State and their relations is the work of two of 
George Washington’s closest collaborators in the founding of this 
Republic, namely, James Madison and Thomas Jefferson. 

The question of the relation of Church and State is not a reli- 
gious question, it is a question of civil liberties and constitutional 
law. The subject that I am going to talk about is the meaning 
of the First Amendment, not religious doctrine or education. The 
First Amendment, I suppose, has a meaning and a purpose. It 
seems to me that it must have. I think it is important that we 
attempt to discover and bring to light what the purpose and 
meaning of the First Amendment is. This, again, is clearly not 
a question of religion. The First Amendment has nothing what- 
ever to do with the truth or falsity of any doctrine in theology 
or the wisdom or unwisdom of any educational program or the 
validity of any mode of worship. It has to do simply and solely 
with the division of authority between the States and the Federal 
Government. The First Amendment deals with the delegation of 
powers from the States to the Federal Government and with 
nothing else. 

There is a strange theory abroad, frequently stated by those 
who should know better, that the doctrine which we have in this 
country of no established Church is a Protestant and not a Catho- 
lic doctrine. That is completely false. There were nine established 


churches in this country at the time of the Revolution, all of them 
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established Protestant churches: six Episcopalian and three Con- 
gregational. Every country in Europe in the eighteenth century 
had an established church whether it was Catholic or Protestant. 
There has never been a significant exception among the predomi- 
nantly Protestant countries of the world. They have all had 
established churches since the Reformation. If the testimony of 
actual practice is to be believed, there is no essential difference 
of opinion between Catholics and Protestants outside of the United 
States because the rule is for all of them to have established 
churches. That has been the rule in England, in Scotland, in 
Norway, Sweden, Denmark, Germany, and all the rest of North- 
ern Europe as well as in the countries of Eastern Europe which 
have broken away from the Catholic Church. An established 
church, a national church, has been the rule thoughout most of 
the world and is even today in countries that are sufficiently 
organized to have a going government. 

In the majority opinion in the Everson Bus Case, Mr. Justice 
Black refers to the fact that a great many American Colonists 
came to this country to escape from established churches. This 
is true. But he might have been more specific if he had said that 
almost without exception, they came to escape from Protestant 
established churches. Since they came from the British Isles, they 
came necessarily to escape from the established churches in the 
British Isles, and if they did, they came to escape from the estab- 
lished Anglican Church in England, the Presbyterian Church in 
Scotland, and the Anglican Church in Ireland. The difference of 
opinion, wherever there is a difference in the world today regard- 
ing the desirability of an established church, is not a difference 
between Catholic and Protestant theories. It is a difference con- 
cerning a unique American theory on a purely political question. 
Churches nowhere establish themselves; they are established by 
governments. The establishment of a church is a governmental 
undertaking and it is in essence substantially identical in both 
Catholic and Protestant countries. 

In America, on the other hand, so far as I know, there is 
complete unanimity of opinion among all creeds and groups. I do 
not know of anyone in America who wants an established church 
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of any kind in this country, who wants a national church in the 
United States, or a state church in the individual states. Catholic 
support of no established churches in this country has been con- 
sistent from the very beginning. Catholics assisted in the Decla- 
ration of Independence, in drawing up the original Constitution, 
in the debates upon the First Amendment in the Congress when 
the Bill of Rights was produced. The testimony has been con- 
sistent and eloquent in regard to the support of Catholic opinion 
in this country for the prohibition of an establishment of religion. 
John Carroll, Benjamin Franklin’s friend, and, in a sense, 
Benjamin Franklin’s protege, the first Catholic Bishop in America, 
gave a ringing declaration to that effect in 1787. His brother, 
Daniel Carroll, took part in the discussion of the wording of the 
First Amendment with Elbridge Gerry, James Madison, and 
others in the House of Representatives. Daniel Carroll was 
throughout emphatically in favor of the doctrine of that Amend- 
ment. Charles Carroll, signer of the Declaration of Independence, 
a cousin of John and Daniel, was one of the committee of three 
of the United States Senate in final charge of the First Amend- 
ment just before its adoption. Back in Virginia, in 1785, the 
Catholics were, according to Madison, unanimous in support of 
his Memorial and Remonstrance—the document that prevented 
the establishment of the Christian religion as the state religion 
of Virginia. 

Bishop John England of Charleston, perhaps the leading Catho- 
lic clergyman of the early 19th century in America, said, in 1824: 
“May God long preserve the liberties of America from any union 
of any Church with any State.” When Orestes Brownson, a 
recent convert, in his new enthusiasm in 1853, came out for the 
subordination of the American Government to the Catholic 
Church, he was overwhelmed by the voices of his fellow-American 
Catholics in repudiating that position. 

Since that time, we have had the statements of such leaders as 
Archbishop Spalding, Archbishop Ireland, Cardinal Gibbons, and 
two weeks ago Archbishop McNicholas of Cincinnati, speaking 
for the American Hierarchy. There is, so far as I know, no 
significant Catholic voice that has ever been raised on the other 
side. 
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There, however, is a strange controversy being promoted today. 
Catholics are being accused, and I have some good quotations that 
will give you a little later, of trying to destroy the Bill of Rights 
and the First Amendment, the integrity of the Constitution, in 
order to get special privileges for Catholic institutions. The 
question of what is the Bill of Rights, and what particularly does 
the First Amendment mean, is a legitimate question, but one 
which has nothing to do with anyone’s religion. It is one that 
must be faced, and that ought to be faced dispassionately by 
everybody who is interested in the current problems before 
American citizens. 

Our modern controversy under the slogan “the complete sepa- 
ration of Church and State’ covers various sub-topics, as you 
know,—bus fares, text books, Myron Taylor’s mission to the 
Vatican, public funds for religious schools, and so forth and so on. 
Some people are saying, and have been saying for the last few 
years, that the First Amendment creates an absolute and com- 
plete separation of Church and State which makes all of these 
things unconstitutional. My position is that the First Amendment 
has no reference whatever, and never has had the slightest refer- 
ence or application, to any of these problems. But I am not going 
to ask you to take my word for it. I think it is legitimate for 
anyone to say, “How do you get that way? Why do you be- 
lieve that? How do you explain those who disagree with you?” 
We will see. I have been trying for something like two years to 
get anyone who takes the other side in regard to what the First 
Amendment means, to cite one controlling historical fact, one 
statement from the men who had something to do with the phrase- 
ology of the First Amendment that would bolster up their opinion. 
I have not yet been able to get one single, solitary citation. Over 
three months ago, some articles appeared in the Nation that you 
may have heard about, written by Mr. Paul Blanshard. In one 
place he had a list of numbered points. He would not take time 
to cite chapter and verse on them, but he would be happy to 
cite chapter and verse if anybody asked for them. One of his 
points, number 5, had to do with this old slogan, the separation 
of Church and State. I promptly wrote a letter to the Nation 
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asking for chapter and verse. I wrote the letter on the 19th of 
November. I had a postal card back from the Nation dated 
November 20th saying my letter had been received and saying 
it would be properly referred, etc. This is February 22nd and I 
have not yet had any chapters or verses. Of course, I shall not 
get any chapters and verses because there are no chapters and 
verses. At the same time, I think it would be nice to have that 
acknowledged by the writer or the magazine. 

If we are going to come through an orderly process to a solu- 
tion of our problem, the first thing we have to do is to decide 
what are the present relations of “Church and State”. The rela- 
tions of religion to government are necessarily, it seems to me, 
the relations that have been established in Constitutions and laws 
of the States and the nation. I do not see how they can be any- 
thing else. The first question is, therefore: What are these estab- 
lished relations? Then it is legitimate for anyone who wishes to 
say, “Should we not change them?’ Next, if we should change 
them, what sort of a change should we make? Anyone who thinks 
that our Constitutional provisions are wrong has a perfect right 
to go before the public and advocate a change. That is the demo- 
cratic procedure. That is a procedure that is provided for in the 
Constitution itself. Anyone who thinks that the laws are bad on 
any subject, not only may, but should, work for the repeal or 
amendment of the laws. But first, let us know what it is that 
we are talking about before we talk about trying to change it. 

The relations, of course, between Church and State, or religion 
and government, in the United States are almost exclusively and 
always have been the relations established by the 48 states. That 
is, they are State affairs and always have been State affairs. 
However, it seems necessary to consider first what the relations 
are under the Federal Constitution, because in spite of the fact 
that the essential arrangements have always been State arrange- 
ments, practically all the modern controversy is on the Federal 
level. Of course, there is a reason for that. If you can accom- 
plish something on the Federal level, you have covered the whole 
country in one movement and you do not have to carry on 48 
different campaigns. So the objective of the modern attack on the 
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First Amendment is to get a Federal decision which would control 
all the activities in 48 states, in spite of the fact that that is 
exactly what the First Amendment was written to prevent. The 
plan is to knock out the “establishment of religion” clause of 
the First Amendment by getting it “interpreted” to mean some- 
thing it did not mean, and could not have meant to the men 
responsible for it. Let us go rather quickly into what the First 
Amendment does. I want to break it up a little bit because, as 
a matter of fact, the First Amendment does six different things, 
and I think it is interesting to list them and notice how the sixth 
one differs from the others. 

These are the six things which the First Amendment to the 
Constitution does. It provides that Congress shall make no law: 
(1) prohibiting the free exercise of religion (freedom of wor- 
ship), (2) abridging freedom of speech, (3) abridging freedom 
of the press, (4) abridging the right of peaceable assembly, 
(5) abridging the right of petition for redress of grievances, and 
(6), which incidentally stands first, of course, respecting an 
establishment of religion. Notice that number six is neither pro 
nor con. Number six does not say that they shall not pass a law 
establishing a religion or they shall not pass a law against an 
establishment of a religion. It says they shall not pass any law 
at all on that subject. Congress shall not pass a law about an 
establishment of religion. That is what the First Amendment says 
in the “establishment of religion” phrase. It takes a position in 
favor of freedom of speech, freedom of the press, right to assemble, 
right to petition, and freedom of worship. It does not take any 
position either for or against an establishment of religion. It 
simply says that an establishment of religion is something which 
Congress will leave alone. It is a “keep out” order and has 
nothing to do with friendliness or unfriendliness toward estab- 
lished religions. We had five State-established religions at the 
time the First Amendment was adopted in the first Congress. 
New Hampshire, Connecticut, Massachusetts, Maryland and 
South Carolina still had establishments. The last to be eliminated, 
the Congregationalist church in Massachusetts, persisted to 1833. 

The modern attack upon the First Amendment is essentially 
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an attempt to substitute the statement “The State shall be com- 
pletely separate from the Church” for the statement that “Congress 
shall make no law about an establishment of a religion.” 

If you compare those two, you notice the “State” and “Con- 
gress” do not mean the same thing. Congress is not “the State”, 
it is the legislative branch of part of “the State’—one of the 
three branches of the Federal Government—and has nothing 
whatever to do with state government. When the Constitution 
says Congress shall not do something, it does not say anything 
about what “government” or “the State” may or may not do. 
This provision prohibits Congressional legislation on a certain 
subject, leaving that subject to the several states, and stops right 
there. 

It is a bit difficult for anyone to get very far trying to make 
anything else out of that statement, “Congress shall make no 
law”. So far, that has not been attempted other than boldly trying 
to substitute “the State” for Congress. The modern attack is on 
the meaning of “an establishment of religion’. An establishment 
of a religion to the Americans of the 18th century did not mean 
“the Church” and it did not mean “religion”. It meant an estab- 
lishment of religion, and that was just as specific in 1789 as 
sympathetic strikes, prohibition, or proportional representation is 
today. It meant an absolutely definite and specific thing and it has 
meant that to all scholarly commentators, historians, and to the 
leaders of all religions in America for well over a century after 
the First Amendment was adopted. The modern propaganda 
slogan of “complete separation of Church and State” is a strictly 
modern innovation, invented for the purpose of substituting it 
for the language of the First Amendment which was standing in 
the way of accomplishing the purposes that certain people wanted 
to accomplish. This attack on the First Amendment takes two 
essential forms. The first can be disposed of rather easily, so let 
me mention that first. It is an attack upon the meaning of the 
good old English word, “respecting”. 

Dr. Charles Clayton Morrison, editor emeritus of The Christian 
Century, devised this tactic for a speech he made in Buffalo last 
summer. He said in that speech, “respecting’’ means “pointing 
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in the direction of”, or “carrying implications that might develope 
into”. Now, just imagine a man like James Madison, who has 
been noted for one hundred and fifty years as one of the masters 
of the English language, particularly when it came to phrasing 
laws and legislation, imagine him using such a phrase as “carrying 
implications that might develope into”, or any synonym of it, 
when all he meant was to prohibit laws about something. 

In attempting to substitute this superlative ambiguity for the 
perfectly specific word, “respecting”, which means “concerning” 
or “about”, The Christian Century has followed, saying that 
respecting means “tending toward”. The manifesto of ‘Protes- 
tants and Others United” says that “respecting” means “leading 
toward”. 

Suppose we all agreed that the First Amendment prohibited 
laws tending toward or leading toward or carrying implications 
that might develop into an establishment of religion, would any- 
one know what had been prohibited? Of course not. 

The hope of those who do not like the First Amendment as it 
stands (and who know that the American people have con- 
sistently refused to give it up) is to create such a fog of ambiguity 
in regard to its meaning that a spurious meaning heavily supported 
by propaganda may be accepted as genuine, or as at least as good 
as any other meaning. Maybe capturing or destroying the good 
old English word “respecting” will do the trick. 

You would have a similar ambiguity if you used the word, 
separation, because you can have all kinds of separations. Sepa- 
ration is one of the most ambiguous words in the English language. 
We have separation of the three branches of the Federal Govern- 
ment; legislative, judicial and executive. No one pretends that 
they are absolutely and completely separate. They may be in 
certain respects, but they are not in others. There is cooperation 
and intercourse between them. You can have separate houses 
and separate property with a great deal of cooperation. You can 
have separate rooms; in some apartments, the kitchen is quite 
separate from the living room, and in some it is not quite so 
separate. True, we have a certain kind of separation in America 
between religion and government, Church and State, and that is 
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no established religion in state or nation. This was accomplished 
for the nation by passing the prohibition contained in the First 
Amendment—at a time when Congress had not yet created an 
establishment of religion for the nation. This had no control 
whatever over the establishments in the various states. These 
were all eventually eliminated wholly by state action. This is 
the only kind of general universal separation between government 
and religion we have or ever have had in America. 

The question arises naturally: Why do literate people attempt 
such ways of using language in order to confuse what is essentially 
a perfectly clear situation? I think I know. In fact, I know I 
know. I have some letters and documents on the subject which 
explain the whole attack. There is before Congress at the present 
time, a bill called the Bryson bill, introduced by Congressman 
Bryson, which is a bill to write into the Constitution of the United 
States the essence of the doctrine of Rutledge’s dissenting opinion 
and the manifesto of “Protestants and Others United for the 
Separation of Church and State”. In other words, Congressman 
Bryson, as he had a perfect right to do, has drawn up a bill 
which would make perfectly clear and explicit that there should 
be no financial support by the government of religion or religious 
institutions. That is the doctrine of our friends. Do they support 
it? They do not! The Christian Century says it would be “most 
unwise” to do that. “Protestants and Others United” have pub- 
lished a manifesto with eight numbered immediate objections, 
but not one of the eight is support of the Bryson bill. You may 
well ask: Why not? 

I think that it is perfectly obvious. Someone has dipped into 
American history sufficiently to find out that that idea has been 
tried in Congress not once but many times in the history of this 
Republic and has been turned down every time. Twelve separate 
formulations of proposals for amending the Constitution to accom- 
plish essentially the same effect were submitted to Congress in 
the last great period of attack on the First Amendment (1870 
to 1890), and all twelve were repudiated by Congress. I do not 
think you can attribute that record to the “scheming Catholic 
Hierarchy”. These proposals were turned down in the days when 
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the Catholics of America did not have very much influence any- 
where in the United States. Even today, if you could assume a 
single modified political force representing every living Catholic, 
that would not amount to more than about a fifth of the popu- 
lation. How can one group representing a distinct minority 
dominate a situation so that if this is the will of the majority 
of the people of the United States, the Bryson bill is not adopted 
to amend the Constitution. Of course, it is not the will of the 
majority of the people of the United States; it never has been 
and there is not a scrap of evidence that it is today. 

Since I began writing and speaking on this subject, I have had 
the most ringing endorsements from eminent Protestant clergymen 
in various parts of the United States. They are not behind the 
program of “Protestants United’. They are just as loyal to the 
Constitution and the First Amendment as you could ask any 
American citizen to be. 

The proponents of this new look for the old First Amendment 
know that it is perfectly hopeless to attempt to write that doctrine 
into the Constitution by amending it through the democratic 
process presented by the Constitution. So they are trying to get 
it written into the Constitution by the method of judicial legis- 
lation. They want a Supreme Court decision which will make 
that the doctrine of the United States in spite of the wishes of 
the American people. That, of course, was behind Mr. Guy 
Shipler’s attempt to start a campaign last summer for what he 
called “non-pro-Catholics” on the Supreme bench. Notice that 
it was not “non-Catholics”; it was “non-pro-Catholics”. It is not 
sufficient to have eight to one non-Catholics on the Supreme 
bench because most of the non-Catholics agree with most Catho- 
lics. You have to have a court sufficiently “non-pro” so that will 
control the situation. If you get five men out of nine to vote 
that this is the Constitution regardless of what the Constitution 
says, then you have captured the situation controlling the people 
of forty-eight states. Now, this is not just an idle dream of the 
uninformed. I think it is a serious threat to Constitutional govern- 
ment, to the democratic processes under which we have been 
trying to live since the last part of the eighteenth century. 
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I have here two quotations that are recent and I think very 
disturbing. The first one is from a lawyer of unquestioned posi- 
tion and influence. These are his words: “I am not concerned 
with what either Jefferson or Madison thought. I am concerned 
with the purpose of this provision as it exists here and now” 
(that is, the First Amendment). “I am interested in what has 
happened in the years since 1791 to give clear purpose to this 
particular amendment, and the one authoritative body whom we 
have entrusted with the matter of saying what the purpose of the 
Constitution is, is the Supreme Court.” In other words, it does 
does make any difference what the purpose of Madison and 
Jefferson and the other Founding Fathers was. If the Supreme 
Court says today the purpose is something utterly inconsistent 
with anything they ever said or did, that is the purpose. 

If that ever becomes the effective doctrine of this country, 
we have lost Constitutional governmeent. We are living under 
whatever the Supreme Court says our freedoms are by a vote 
of 5 to 4 on any particular Monday morning. The provisions of 
the Constitution are then irrelevant. 

I had a long letter last week from another person of position 
and considerable influence. It was discussing this same subject 
and the closing statement is this: “The naive attempts now being 
made by Catholics to tell us what the Founding Fathers meant 
when they wrote the First Amendment, are beside the point.” 
I am not quite certain whether this means that it is beside the 
point for anyone to discuss what the Founding Fathers meant 
when they wrote the Constitution or whether this statement means 
that it is beside the point for Catholics to refer to what the 
Founding Fathers meant. It is clear, however, that for any 
Catholic to refer to what the Founding Fathers meant is beside 
the point, because the thing that controls is what the Supreme 
Court thinks at the present time is good for the people of the 
United States. 

Any purpose that is behind any written language in the Con- 
stitution, or anywhere else, has to exist in the minds of the 
people who use the language. The purpose does not exist in the 
black marks on the paper. The purpose is in the human mind 
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using the language and if there is a purpose in the First Amend- 
ment as it was written and adopted, I submit that it cannot be 
any purpose except the purpose of the men who wrote, adopted 
and ratified the First Amendment. If the judges of the Supreme 
Court today think that the Founding Fathers were dead wrong 
in having such a purpose, ] say let them go out and put their 
own purpose into the Constitution. That is what Madison and 
his colleagues did. They went to work and made a Constitution 
that fitted their purpose. 

Why do not the campaigners of today who dislike that purpose 
do the same thing? Until they do, they are not only attacking 
the First Amendment; they are attacking the Constitutional sys- 
tem, and they certainly are trying to circumvent the democratic 
process of Amendment which was put into the Constitution. In 
other words, once that system prevails, we are living under a sort 
of Politburo, like the Russian peasants, and our freedoms are 
what the Politburo of the Supreme Court say they are from week 
to week. The Constitutional protection of minorities, and of un- 
fortunate and unhappy individuals whose rights are invaded, are 
all swept aside and the Constitution means not what the American 
people say it shall mean, but what the men of the Supreme Court 
on any particular Monday say it shall mean until they change 
their minds. 

If that is the defense of the American system, of the Constitu- 
tional rights of Americans, of the Bill of Rights and the First 
Amendment, then I do not know what the words mean. This 
circumventing of the democratic process, this denial of Constitu- 
tional government and the capture of part of the First Amendment 
is what is at stake in the total campaign for the new slogan “the 
complete separation of Church and State”. 

The big battle, however, is on the meaning of ‘‘an establishment 
of religion”. What does it mean? The Bible of people on the 
other side of this question is Justice Rutledge’s dissenting opinion 
in the New Jersey bus case. In that opinion he stated the pur- 
pose of the First Amendment was “to create a complete and 
permanent separation of the spheres of religious activity and civil 
authority by comprehensively forbidding every form of public aid 











CHURCH AND STATE IN UNITED STATES 35 


in support of religion”. He said further, that the “complete and 
permanent separation of religion and civil power which the First 
Amendment commands is through the use of the taxing power 
to support religion, religious establishments or establishments 
having a religious foundation whatever their form or special reli- 
gious function.” Anyone who has read early American History, 
who has read the Annals of the First Congress, who knows any- 
thing about the development of the relations between religion and 
government in the Federal Government or in the various States, 
knows that these statements of Justice Rutledge are complete 
nonsense. Nonsense is not too harsh a word. I mean quite 
literally these statements are nonsense. The amount of nonsense 
there was in both the majority and minority opinions in the bus 
case approaches a national scandal. Both the majority and the 
minority mangled the statements of Madison and Jefferson in a 
scandalous fashion, for judges of the Supreme Court of the United 
States. There should not be any mystery about what the men 
of 1789 meant in the First Amendment. Madison stated his posi- 
tion in regard to the Bill of Rights and the First Amendment in 
three places that can be found in a half hour in any good library 
by anyone who knows how to use the library. He stated it first 
in his letter to Jefferson in October 1788, when Jefferson was 
in Paris. He stated it again in his notes which he prepared for 
the speech he made in Congress when the First Amendment was 
under debate. He stated it a third time in Congress, as given 
in the Annals of the First Congress. 

Madison’s first proposal for the Firist Amendment was that 
there shall be no national religion established. Justice Rutledge 
actually quotes that in the footnote without getting the point of it. 
“There shall be no national religion established.” That shows you 
what Madison was after. He was trying to prevent an establish- 
ment of a religion for the United States as a whole. When he 
mentioned that in the First Congress, Mr. Elbridge Gerry ob- 
jected to the use of the word, “national”, because, he said, he 
was afraid that if they used the word, “national”, it would carry 
the implication that it was a unified national government they 
are setting up and not a federal government. At that point, Mr. 
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Daniel Carroll said that he did not think that such a nice choice 
of words was necessary if they could accomplish the purpose 
which they all had in mind. (Throughout the whole discussion, 
as reported in the Annals of Congress, there appears no other 
purpose than to prevent the setting up of a national religion for 
the whole United States by Congress: A State Church for the 
United States.) Then Madison, according to the Annals of the 
First Congress, said this: “Mr. Madison said, he apprehended 
the meaning of the words to be, that Congress shall not establish 
a religion and enforce the legal observation of it by law, nor com- 
pel men to worship God in any manner contrary to their con- 
science. Whether the words are necessary or not, he did not 
mean to say”—/(incidentally, that was a consistent Madison posi- 
tion—he did not think it was necessary, he did not think it would 
do any harm) “but they had been required by some of the State 
Conventions, who seemed to entertain an opinion (that Congress 
might) establish a national religion, to prevent these effects he 
presumed the amendment was intended, and he thought it as well 
expressed as the nature of the language would admit.” (Italics 
supplied ) 

“Mr. Madison thought, if the word, ‘national’ was inserted 
before religion, it would satisfy the minds of honorable gentlemen. 
He believed that the people feared that one sect might obtain a 
pre-eminence, or two combine together, and establish a religion 
to which they would compel others to conform.” (Italics supplied) 
In other words, Madison’s purpose was to prevent the setting up 
of a national church, a single religion, one sect dominating other 
sects. 

If anyone wants to know what James Madison thought the 
First Amendment meant, why do they not read this? Justice 
Rutledge gave us Eckenrode’s interpretation of what Madison 
wrote about something else from which he deduces what Madison 
meant by the First Amendment but he omits to tell us what 
Madison said he meant in plain English! 

Hamilton, in the Federalist, did not think that a Bill of Rights 
was necessary because he said Congress cannot do these things 
anyway. The States have never delegated that authority to Con- 
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gress and Congress has only delegated powers; therefore, the Bill 
of Rights is not necessary. Madison stood about half way between 
Hamilton and Jefferson. He said, all right, I do not think it 
is necessary, but it will not do any harm, if carefully done. Jeffer- 
son, on the other hand, when he answered Madison from Paris, 
said: “Let us have it. It is not perfect. A half-loaf is better than 
none. It will do some good. He said, principally it will serve 
as a text by which to try the acts of the Federal Government. 
In other words, consistently, among those Founding Fathers was 
the idea that the First Amendment was to tie the hands of the 
Federal Government so that it could not interfere with State 
authority over all of these matters concerning which some of our 
contemporaries are so excited. The First Amendment as planned, 
written, adopted, and ratified, had no application whatever to 
education or public support of religion, or anything else except 
setting up a national religion. 

If you want further proof that Madison and Jefferson and the 
others conceived of “an establishment of religion” as simply a 
single state religion, a legally monopolistic position in connection 
with the Government, you can get it by just turning almost at 
random to the voluminous writings of Jefferson on religion and 
education and kindred subjects. You will find that he uses the 
term, without a single exception, in that sense only. Madison 
uses it in the same way. I cannot find a single instance in which 
either one of them used the word “establishment” of a church or 
a religion to mean anything except a union of a single church or 
religion with the Government, an especially favored position, in 
other words, making, as Jefferson said, “second class citizens” 
of the members of every other denomination. That is the meaning 
that was given to an “established” church or religion for centu- 
ries, both in Europe and in this country almost without exception. 
That is the meaning that is given to this phrase in the First 
Amendment by all of the great authorities on American Consti- 
tutional law, such as Story and Colley and Corey. These are 
probably the three most eminent Constitutional scholars of this 
country. Yet we have people saying that “Congress shall make 
no law respecting an establishment of religion” means “no one 
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can use public money in any guise, form or degree to support any 
kind of religious activity.” We always have used public money 
to support religious activity throughout the history of the country, 
in every State and in the nation from the beginning of each 
down to 1948. 

Do you want still further evidence? Both Jefferson and Madi- 
son happened to be elected President of the United States. Each 
one served for eight years as President of the United States. I 
think that most people who have studied American history will 
agree that Jefferson and Madison understood pretty well what 
was in the Constitution. They understood the authority, the re- 
sponsibility of the Federal Government. Each of them respected 
his oath of office. Anyone who believes these things cannot, if 
he has a rational mind, believe that either Madison or Jefferson 
believed that it was contrary to the First Amendment for the 
United States Government to use public funds in aid of religion. 
Both of them used public funds in aid of religion throughout their 
administrations as Presidents of the United States. How, in the 
face of that fact, can anyone talk the way Justice Rutledge and 
“Protestants and Others United” are talking about the meaning 
of the First Amendment and relying upon Jefferson and Madison 
to back up their distortion of the First Amendment ? 

Jefferson was not opposed to religion. He was bitterly and 
falsely accused of it in his first Presidential campaign. His state- 
ments in regard to setting up a system of public education in 
Virginia and the founding of the University of Virginia show 
clearly his belief in public aid to religion. He recommended a 
School of Theology for the training of clergymen at public ex- 
pense. He recommended a special room in the University of 
Virginia for religious exercises. He recommended elaborate 
arrangements for the use of the University facilities by the schools 
of religion which he hoped the various denominations would 
center in the University. He was, of course, not in favor of 
giving any one denomination control of the University. He was 
not for any kind of monopolistic union, but he was for supporting 
and helping religion in general. He advocated the use of public 
buildings for Sunday worship for denominations who did not 
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have church buildings at the time. He said that “Religion is the 
Alpha and Omega of the moral law.” Jefferson was much con- 
cerned with both personal and political morality throughout his 
life. 

Jefferson went through many fights for religious liberty and 
the doing away with the established church in Virginia. He re- 
ferred to this last as the bitterest contest of his life. In 1779, 
after the fights were pretty well over, he wrote to Elbridge Gerry 
and summed up his total position, and he did not mention public 
money to support religion. I quote: “I am for freedom of religion 
and against all maneuvers to bring about a legal ascendency of 
one sect over another.” This is the doctrine of the First Amend- 
ment; this is the doctrine of James Madison; this is the doctrine 
of all the Founding Fathers: freedom of religion and equality of 
religion. 

Freedom and equality are two, not one. These men wanted 
both. They wrote a First Amendment which would give both 
freedom and equality. Equality of deprivation and suppression 
such as the Russians have under the Soviet Government is not 
freedom. Complete equality under a dictatorship, whether it be 
a benign or cruel dictatorship, is not freedom. The men of the 
First Congress wanted freedom of religion and they wanted 
equality of all religions. 

Probably the expression of Jefferson which has been most often 
wrenched out of context and used to defend the position that 
the Constitution provides for an absolute and complete separation 
of Church and State is his figure of speech about the “wall of 
separation between Chureh and State.” He used that figure of 
speech in a reply to an address of courtesy from the Baptists of 
Danbury, Connecticut, on January 1, 1802. As President of the 
United States, he was receiving many congratulatory messages 
and on New Year’s day in 1802, he replied to one of them from 
the Baptists of Danbury. If anyone will take the trouble to read 
that speech, he will see that Justice Black, in making that meta- 
phor practically the theme of his majority opinion, completely 
wrenched the phrase out of context and delivered an elaborate 
set of obiter dicta based on a figurative fragment without catching 
its meaning. 
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Jefferson knew, in 1802, and no one has a right to think that 
he did not know, that Congress had no authority whatever over 
education, religion, schools, health, the welfare of children, sup- 
port of education, or anything of the sort. He knew that per- 
fectly well, and he spoke of the “wall of separation” which had 
been built. This was a perfectly legitimate figure of speech to 
mean a boundary line which showed that the United States gov- 
ernment and religion were two separate things; they were not 
to be made one; that the power of the United States government 
should not become the power of a particular sect. It was certainly 
a perfectly harmless figure of speech. He might have said a “line 
fence”. Maybe he did not because he was talking to people who 
lived among stone walls of Connecticut. But he said a “wall of 
separation between Church and State.” 

When the Constitution said that the Congress may not pass a 
law about an establishment of religion, it necessarily prevented an 
established religion being set up. This was prescribing a kind of 
separation. If you will read the whole speech, you will find he 
could not mean anything else. There is another thing that does 
not appear in the speech, but I think is most illuminating. When 
Jefferson made that speech, he was talking to the Baptists of 
Danbury, Connecticut in 1802. At that time, the Baptists of 
Connecticut were what Jefferson called second-class citizens. The 
Congregational Church was the established Church in Connecticut 
until 1818. Do you not think the Baptists knew that, and do you 
not think Thomas Jefferson knew it? If you read his works, you 
will find he did, because he paid them a number of back-handed 
compliments. They were the most tenacious fighters of disestab- 
lishment on the American Continent. Jefferson knew all about 
this and he was talking at that time to people who in their own 
State did not have freedom and equality of religion. It is impos- 
sible that either Jefferson or the people he was talking to or writ- 
ing to could possibly have thought that he meant that the First 
Amendment made a high and impregnable wall between govern- 
ment and religion throughout the United States. He knew 
perfectly well that it did nothing of the kind. There is nothing 
in his speech to indicate that he meant other than he was happy 
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in the part he had had in making the separation of the Church 
and State which we have in the provisions which prevented the 
establishment of a national religion. Now, this is the whole story. 

It seems to me that anyone who wants to know what the pur- 
pose and meaning of the First Amendment is can find it out by 
reading Madison and Jefferson, reading the Annals of the First 
Congress, reading the Constitutional authorities and the history 
of the United States. You will find an absolutely consistent story. 
Against that you have totally unsupported editorials, press re- 
leases, manifestos, saying that there is an absolute separation of 
Church and State and that everyone who does not agree with 
that is subversive of the Constitution. The new organization 
“Protestants and Others” issued two press releases before they 
issued their manifesto and in all three they accused those who 
differed with them of being subversive of the Constitution. I have 


. been accused of attacking the First Amendment. Those who agree 


with me have the comfort of knowing that, if we are subversive of 
the Constitution, we share that derogatory adjective with Thomas 
Jefferson and James Madison, the other members of the First 
Congress, and with all the leading Constitutional authorities of 
our country. For my part, I am happy in that assemblage and 
if anyone thinks that is subversive, he can make the most of it. 


II 
CONGRESS AND CouRT 


Under the general heading of the relations of Church and State 
in the United States, I discussed that concept as it was expressed 
in the First Amendment to the Constitution. I now carry on to 
consider the relations of Church and State as we find them in 
Congress and the Courts from 1791 down to date. If the First 
Amendment can be distorted to mean something which it never 
meant to those who wrote it, adopted it, and ratified it, or to the 
Founding Fathers who were responsible for it, that will save 
those who will benefit by the distortion the trouble of getting the 
American people to adopt their theory in the nation and in the 
48. states. That is the reason why the attack of today is centered 
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upon the First Amendment while the objective is to control 
domestic concerns in the individual state. 

Congress has a potential relationship to our problem in two 
different ways: first, in the way in which Congress has expressed 
its interpretation of the First Amendment, which, of course, is 
and always has been, controlling upon Congress. The way in 
which Congress has accepted the First Amendment as shown by 
the laws it has passed since it began to operate in 1789, is one 
way in which we can determine what Congress has always held 
the First Amendment to mean. 

The second way is concerned with the reaction of Congress to 
the various proposals that have been made to it throughout our 
history to write into the Constitution the theory which is being 
proclaimed by such organizations as the new one, “Protestants 
and Other Americans United for the Separation of Church and 
State’. 

I wish to take us these two questions separately. The first is, 
what has Congress done under the aegis of the First Amendment 
in writing legislation? 

Of course, you know that in attempting to touch upon the legis- 
lation passed by Congress in 159 years, I am not doing anything 
more than picking out a few highlights. I confess I have not 
read all the laws that Congress has passed in 159 years, but I have 
picked up some illuminating samples of their work. The first 
few such items I am not going to spend much time on, because 
they are so universal, so well known, that it seems to me to men- 
tion them is about enough. 

The first item is tax exemption. You know, of course, that, 
from our beginning, educational institutions under religious 
auspices, religious seminaries, parochial schools, colleges, as well 
as hospitals and asylums and penal institutions, libraries and 
other institutions of that sort, have been exempt from taxation, 
not only by the various states of the Union but by the Federal 
Government as well. In other words, Congress from the beginning 
has exempted religious institutions, including religious schools 
from taxation. 

Institutions of all kinds are exempted from taxes in the various 
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states and in the nation on the theory that the taxes are waived 
in consideration of the public service which those institutions 
render. The government cannot legitimately exempt people or 
institutions from taxation on any other basis except a quid pro 
quo, and the quid pro quo is public service. This is an interesting 
footnote to the question of whether or not parochial schools, for 
instance, render a private service or a public service. That, how- 
ever, is the theory on which they have all been exempt from taxes 
in this country throughout our entire history. 

It seems to be that it is perfectly obvious that when a govern- 
ment exempts religious institutions from taxation they are doing 
exactly the same thing, so far as effect and support of religion 
is concerned as though they collected the taxes and handed them 
back to the tune of millions and millions of dollars every year. 
The difference is one of bookkeeping, and that is all, and the 
First Amendment, and other passages in the Constitution have 
nothing to do with methods of bookkeeping. 

The second item is the legislation by Congress in regard to 
chaplains in Congress, in the Army and the Navy, in hospitals 
and penal institutions, in the building of chapels and churches at 
West Point and Annapolis, and on the various Indian reservations. 
These practices also have been consistent throughout our history. 
As a matter of fact, they were started in Washington’s adminis- 
tration in 1789 by the First Congress, even before the Bill of 
Rights was written, or the First Amendment was drawn, adopted, 
and ratified. So that the participation of the Federal Government 
through tax money in supporting religion, religious institutions 
and religious organizations is older than the First Amendment, 
and was started by the same Congress that wrote the First 
Amendment. 

It seems to me that that one fact should have given Justice 
Rutledge pause when he was writing that dissenting opinion which 
said that the Founding Fathers, and particularly Madison and 
Jefferson, intended to write an amendment which would make 
it impossible to contribute any money at all for religion under 
any guise, form, or degree! The very men who wrote the First 
Amendment did the exact opposite, as is elaborately set forth in 
the Annals of the First Congress. 
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The next point I want to take up is one that I think is worth 
treating somewhat more elaborately, because it is specifically on 
the question of Federal Government support by tax money for 
religious education and religious institutions furnishing education. 

On August 7, 1789—that was while the First Congress was 
sitting ; it was about a month before they formulated the First 
Amendment, they were working on it at the time—President 
George Washington sent the Congress a report from General 
Henry Knox, Washington’s Secretary of War, recommending, 
among other things, that missionaries of excellent moral character 
should be appointed to reside in the Nations of the Indians, to be 
their friends and fathers. On August 29, 1789, General Knox, 
by command of George Washington, President of the United 
States, sent the following instructions to the commissioners for 
treating with the Indians: “You will also endeavor to obtain a 
stipulation for certain missionaries to reside in the Nation pro- 
viding the general government should adopt the measure” (the 
measure that had already been submitted). “The object of this 
establishment would be the happiness of Indians, teaching them 
the great duties of religion and morality, and to inculcate a friend- 
ship and attachment to the United States.” 

In these two documents of August 1789, we have missionaries 
recommended by Washington’s Secretary of War and the recom- 
mendation sent to the Congress by Washington himself. In order 
that we may not escape the idea that they realized and recognized 
that they were providing money to be furnished by the United 
States Government for this purpose, I take this sentence from 
the original recommendation: “The expense of such a system 
may be considered as a sufficient reason for rejecting it, but when 
this shall be compared with the system of coercion in handling 
the Indians, it would be found the highest economy to adopt.” 

So it was not by any oversight or inadvertence that Washing- 
ton’s administration began spending tax money to support religion 
and religious education. It was a deliberate and open expression 
of that purpose, and it was, of course, as you know, carried out. 

The next item on that list which I want to give you is dated 
October 31, 1803. At that time, Thomas Jefferson himself, whom 
Justices Rutledge and Black so elaborately misrepresented in the 
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Everson bus case, was President of the United States. He sent 
to the Congress a treaty recently concluded with the Kaskaskia 
Indians by William Henry Harrison, Governor of the Indian 
Territory, Superintendent of Indian Affairs, and Commissioner 
Plenipotentiary of the United States. This treaty contained the 
following passage: “And whereas the greater part of said tribe 
have been baptized and received unto the Catholic Church, to 
which they are much attached, the United States will give an- 
nually for seven years $100.00 toward the support of a priest of 
that religion who will engage to perform for said tribe the duties 
of his office and also to instruct as many of their children as 
possible in the rudiments of literature; and the United States will 
further give the sum of $3,000.00 to assist the said tribe in the 
erection of a church.” 

This treaty for furnishing tax money to help support the Catho- 
lic priest among the Catholic Indians and to build a church was 
submitted to the Congress by and with the approval of no less 
a person than President Thomas Jefferson in 1803. 

On March 3, 1824, we have an application from the Board of 
Foreign Missions for pecuniary aid in civilizing the Indians. I am 
quoting a few passages from this application for money for the 
Board of Foreign Missions: “Stating summarily what this Board 
and other boards of similar purpose, of different denominations, 
have done and are doing . . . and the encouraging proposals for 
the future . . . provided the means are furnished adequate to the 
support of their contemplated operations; and soliciting such 
pecuniary aid from the government as in their wisdom they shall 
see fit to grant . . . to extend the blessings of civilization and 
Christianity . . . we are happy to acknowledge with much grati- 
tude the aid received from the government. . . . The object of 
the government and the board is one . . . their civil, moral and 
religious development” (that is, the civil, moral and religious 
development of the Indians). “It is desirable that our Indians 
should receive such an education, because the Bible, and the 
religion therein revealed to us . . . are blessings of infinite and 
everlasting value, and which the Indians do not now enjoy.” 
Again the question is answered of how the money is to come for 
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this support of religion and civilization: ““A very small part of 
the profits on the many millions of acres of most valuable land 
purchased by the government from these would furnish ample 
pecuniary means for the support of as many educational establish- 
ments as would be competent to the purpose; and the religious 
associations of the different denominations of Christians, already 
formed and forming, stand ready faithfully to apply these means, 
when put at their disposal.” 

This is a striking example of the cooperation of the missionary 
groups in using government money to spread religion among the 
Indians. Federal funds were furnished by the United States 
Government for this purpose from 1789 in almost unnumbered 
instances in the next century. 

In 1896 we have a summarizing situation, and it is a very 
famous situation. It does not seem very large in comparison with 
the sums that we read about in the newspapers today, but in 1896 
—which was quite a while ago—the Federal Government was 
spending annually more than $500,000 in support of sectarian 
religious Indian education. That is, over a century they had been 
doing it, and it then amounted to over $500,000 annually. 

Shortly thereafter, in the act of June 10, 1897, Congress de- 
clared it to be the settled policy of the government hereafter to 
make no appropriation whatever for sectarian education in any 
Indian school. 

Notice this was a declaration of policy by Congress. Incident- 
ally, probably in its sweeping terms, that it would settle it for 
the hereafter, it exceeded the power of any Congress to legislate. 
I understand that any Congress is free to repeal the laws of any 
other Congress. But they declared that was their intention. Later, 
a lawsuit arose. It was the famous Quick Bear Lawsuit which 
was settled by the Supreme Court in 1908. There was a protest 
against money being paid to the Catholic Board of Indian Mis- 
sions, and this lawsuit finally got to the Supreme Court. Through- 
out this discussion of the law of 1897—and the Quick Bear case 
which arose out of it—there was no contention that the spending 
of this tax money in support of the Catholic religion, which was 
the one under consideration in this case, was a violation of the 
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Constitution. The contention was that this law passed by Con- 
gress prevented it. The Supreme Court decided that the money 
concerned was not tax money and that Congress meant, in adopt- 
ing this policy, tax money only: that the money concerned in 
this case was money which was treaty funds or funds from the 
sale of lands. The Court decided that the money belonged to the 
Indians anyway, and all Congress had to do was to appropriate 
it because the United States was the custodian of these funds. 

However, in doing that, Congress had to pass a law respecting 
religion and religious institutions, and they could not even have 
done that if the Rutledge theory of the First Amendment had 
been accepted. Chief Justice Fuller of the Supreme Court, in 
announcing that decision, said clearly, “It is not contended that 
it is un-Constitutional, and it could not be.” 

Well, that takes us down to 1948. A few weeks ago I read 
an editorial in The Christian Century, in which they were much 
concerned about an appropriation bill now before the Congress, 
appropriating $185,000 to mission schools. So I wrote to the 
Director of Education in the Office of Indian Affairs, to find out 
just what the situation was. I have a letter addressed to me, 
dated February 4, 1948, and signed by Willard W. Beatty, 
Director of Education in the Office of Indian Affairs, Department 
of the Interior. He says that they asked Congress for a greater 
amount but that “Congress cut our total request for all Indian 
educational purposes by $725,300 and directed that the cut be 
distributed among the various items in the budget estimates. The 
application of the cut resulted in a decrease of $12,023 in the 
item ‘Mission Schools’, leaving the amount of $173,477 for that 
purpose.” He states further that these funds are “authorized 
only for the care of Indian children and are not applicable to the 
cost of their education”’—that is, apparently, housing, clothing, 
food, health and various things—“while attending mission schools.” 

However, the point is that today in 1948 Congress is appro- 
priating money to religious schools for the care of Indian children 
which, of course, would be totally illegal and un-Constitutional 
if the doctrine proclaimed by Justice Rutledge and proclaimed by 
the new organization “Protestants and Others” were sound and 
accepted by the courts of the United States. 








48 CHURCH AND STATE IN UNITED STATES 


Of the institutions specified—because I asked Mr. Beatty for 
that specification—there are eight that are Catholic, one is Episco- 
pal, and the other is rated as non-denominational. Just what non- 
denominational means, I do not know. It probably means that 
there are a number of denominations cooperating in it. 

But that is the situation. Even today the United States Govern- 
ment is appropriating money to religious mission schools among 
the Indians. 

I have just one other item, and I am only going to mention 
that. You all know that in recent years Congress has appropriated 
a great deal of money, which is being spent in Catholic, Protes- 
tant, and Jewish religious educational institutions under religious 
auspices, under the NYA Bill, the G. I. Bill of Rights, and the 
Federal Bill for School Lunches. 

It seems to me that in the light of those facts it is difficult for 
anyone to maintain that Congress has ever accepted the theory, 
or accepts today the theory, that the First Amendment prohibits 
legislation by Congress dealing with religious institutions, or in 
support of religion, which is the essence of the Rutledge doctrine. 
It has never obtained in Congress from the beginning down to 
the present day. 

The second question I want to ask about Congress is what 
attitude Congress has taken in approving or disapproving sug- 
gestions that have come to it at various times for writing into 
the Constitution a provision that would carry out and express the 
meaning of the doctrine of Justice Rutledge and “Protestants and 
Others”. I have a few items on that. 

In 1789, at the First Congress, the Congress that wrote the 
Bill of Rights including the First Amendment, an amendment 
which is sometimes referred to as the lost amendment, was pro- 
posed. It was proposed and lost. Congress turned it down. That 
amendment provided “no state shall infringe the equal rights of 
conscience, nor the freedom of speech, nor of the press, nor of 
the right of trial by jury in criminal cases.” Congress refused to 
permit the states to limit their authority over these matters by 
accepting that as an amendment to submit to the states for 
ratification. 
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So that the First Congress, instead of taking the attitude that 
our modern sloganeers say was their attitude, took exactly the 
opposite position. The record is perfectly clear, and anyone can 
read it who wishes to look it up. Congress refused to allow the 
states to consider limiting their authority over such matters as 
religion. 

In Grant’s administration—and it is interesting to remember 
that Grant was the candidate of the Republican Party and was 
elected in 1868, the year in which the Republican Party’s Four- 
teenth Amendment was ratified. I shall have more to say about 
the Fourteenth Amendment shortly. But the candidate of the 
party that wrote the Fourteenth Amendment, in the year in which 
the Fourteenth Amendment was ratified, recommended to Con- 
gress that a new amendment be put into the Constitution prohibit- 
ing the states from doing what Justice Rutledge and others say 
the First Amendment plus the Fourteenth was designed to 
prohibit. Grant recommended, in a message to Congress on 
December 7, 1875, an amendment to the Constitution which would 
prohibit the use of tax money raised either by state, nation, or 
community to support any school in which any religious doctrine 
or tenet was taught. 

James G. Blaine, a leading Republican in the Congress at the 
time, offered the amendment in Congress, and it was also written 
in as one of the planks of the Republican platform in the campaign 
of 1876. Congress again turned it down. So for a second time 
Congress refused to adopt this amendment to the Constitution. 
This is the exact doctrine which our opponents are claiming has 
been in the Constitution since 1791. 

Both Garfield and Blaine were leading Republican members of 
Congress at the time the Fourteenth Amendment was written and 
adopted. Many people contend that the Fourteenth Amendment 
now makes it impossible for the states to do what the First Amend- 
ment said Congress should not do, because it transfers the Bill 
of Rights to the states. But apparently neither Blaine nor Gar- 
field, who were outstanding leaders at the time the Fourteenth 
Amendment was written, had any such conception of the First 
Amendment. Of course they did not, and neither did anyone else 
have at that time. 
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In his speech accepting the Republican nomination in 1880, 
James A. Garfield made the same kind of recommendation that 
Grant had made in 1875. He was the successful candidate of the 
dominant party. Again Congress ignored the suggestion. 

I have mentioned particularly Grant, Blaine, and Garfield in 
connection with attempts to write the Rutledge doctrine into the 
Constitution, because they were three men who must have known 
what was intended by the Republican party in writing the Four- 
teenth Amendment. If that amendment was intended to transfer 
a doctrine of complete and absolute separation of Church and 
State from the Federal Government to the individual states (by 
making the First Amendment binding on them) these men must 
have known about it. Their activity, which I have just mentioned, 
is complete proof that no such intention was embodied in the 
Fourteenth Amendment. 

But that is only a small part of the story. As a matter of fact 
in the last great period of attack on the First Amendment, 1870 
to 1890, there were offered to Congress no less than twelve 
different formulations of proposed amendments to the Consti- 
tution to put the essence of the Rutledge doctrine into the Con- 
stitution. Everyone of them was turned down by Congress. Seven 
were introduced in the House and five in the Senate. Only one of 
the twelve so much as passed one house of Congress. That was 
the Blaine Amendment, backed by a popular President (a great 
military leader whose weakness as a President was not yet recog- 
nized), and sponsored by one of the ablest and most popular 
Congressional leaders in our history. 

The responsible representatives of the American people in Con- 
gress having refused at least a dozen times to allow the Rutledge 
doctrine a place in the Constitution, that doctrine is now a great 
Constitutional principle and mandate—in the opinion of certain 
Supreme Court Justices and other propagandists. Under such 
an Alice in Wonderland theory of constitutional government, any 
proposal that actually gained the required approval of Congress, 
and was ratified by the American people, should be held flatly 
unconstitutional. To such absurdities do we come when we 
mangle history, biography, and the Constitution in order to pro- 
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mote private theories of what is good for the poor, dumb Ameri- 
can people, who are unable to decide what is good for themselves ! 

This brings us up to the Fourteenth Amendment. I think I 
should spend a little time on that. The Fourteenth Amendment 
is a strange document, as most lawyers today agree. The first 
section of it only is important to our purposes here, and I am 
going to read it to you. It says: “All persons born or naturalized 
in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the state wherein they reside. 
No state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States, nor 
shall any state deprive any citizen of fife, liberty, or property 
without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws.” 

That is the part of the Fourteenth Amendment that has a bear- 
ing on our question. 

If there is any doctrine of complete separation of Church and 
State in the Constitution which now limits any state doing what 
it pleases in this area, we have first to find that doctrine expressed 
in the First Amendment, and then we have to find that it is 
channeled to the states as restrictions upon their power through 
this section of the Fourteenth. There is no other way in which 
such a doctrine in the Constitution of the United States can have 
any restrictive power on the several states. 

If we find that doctrine in the First Amendment, we have to 
find it in the interpretation which Justice Rutledge gave to the 
phrase ‘“‘an establishment of religion”. ‘Congress shall make no 
law respecting an establishment of religion,” says the First 
Amendment. Justice Rutledge says that now under the Fourteenth 
Amendment we have the provision that ‘‘no state shall make a 
law respecting an establishment of religion.” Thus you have that 
restriction on the states as well as on the nation. If further you 
take the Rutledge definition, that “an establishment of religion” 
means “religion or any religious organization or institution,” what 
do you have? You have the situation in which every law, state 
and national, which has to do with religion or religious organiza- 
tion or institutions, is un-Constitutional and null and void. They 
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Fourteenth Amendment forbids the states to invade the rights 
and privileges which come from being a citizen of the United 
States, not those which come from being citizens of the state. 

In other words, the Slaughter House cases established the doc- 
trine which the Supreme Court has followed ever since; when 
it talks about the rights and duties and immunities of the privi- 
leges of citizens in the Fourteenth Amendment, it means the rights 
and duties and privileges which they have as citizens of the United 
States, not as citizens of the states. 

In Twining versus New Jersey, which is perhaps even a more 
famous case in Constitutional history than the Slaughter House 
cases, and was decided in 1908, it is stated that the Bill of Rights 
is not shifted completely, literally, mechanically, and so made a 
part of the Constitutional restrictions of the several states. That 
is, the Fourteenth Amendment has not been simply picked up 
bodily and made part of the Constitutions of all the states. 

The Palko case in Connecticut, in 1937, has the doctrine of the 
due process clause—now we are getting away somewhat from 
rights and immunities. The phrase, “nor shall any state deprive 
any citizen of life, liberty, or property without due process of 
law,” is one of the most confusing phrases in all Constitutional 
history, I suppose. The due process clause, says the Palko case, 
does not withdraw all the rights of the Bill of Rights under its 
protection, but only such provisions of the Bill of Rights as are 
implicit in the concept of ordered liberty, the rights which are 
natural rights, which are inherently a part of any decent concept 
of ordered liberty, are the rights which the United States Supreme 
Court will draw from the Bill of Rights and hold the states 
responsible for, particularly if they involve privileges of a United 
States citizen. 

These doctrines, specifically mentioning the Slaughter House, 
cases the Twining case and the Palko, were all reaffirmed as 
late as June, 1947, in the case of Adamson versus California. 
Justice Black offered a very long and powerful dissenting opinion, 
in which he was joined by Justice Douglas. Justice Black in the 
Adamson case took the position that the purpose and object and, 
therefore, the force of the Fourteenth Amendment was to make 
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the Bill of Rights just as it was written, applicable to all the 
states. 

Accordingly, there are in the present Supreme Court somewhat 
conflicting theories in regard to what the Fourteenth Amendment 
does. I want to mention that, because I think it is interesting 
to see how either one of them would apply to this question of 
prohibiting any law respecting an establishment of religion. 

One of those is that it does not transfer unless it is a right 
that is inherent in the very concept of ordered liberty. It seems 
to me that the phrase “Congress shall make no law respecting 
an establishment of religion,” means Congress shall keep out of 
that area and leave it in the hands of the states. In other words, 
they were trying to make explicit in the Constitution what was 
already implicit in the whole theory of delegated powers. 

The Federal Government had no rights except the rights that 
the states gave to it by ratifying the Constitution, and since none 
of these things had been given to them in the Constitution, the 
position of Hamilton, you know, was that the Bill of Rights did 
not belong in the Constitution, because it was already covered. 
Jefferson and others wanted it there, so it is there, but it is there 
to make explicit the idea that Congres shall leave that subject 
alone. That was the whole purpose of it and no one thought it 
had any other purpose for generations after it was adopted. 

It seems to me that it is simply impossible for any literate 
person to say that a provision which says that the states shall 
remain in authority over any governmental voice on these matters 
rather than the Federal Government does not violate any inherent 
concept of ordered liberty. If it does, then none of the states 
has any authority in defending the inherent concepts of ordered 
liberty. They all have to go to the United States Government. 
That is, you cannot maintain that only Congress can defend 
ordered liberty, that you violate the inherent concepts of ordered 
liberty if you leave that authority over any subject in the hands 
of the states. It is impossible to take that attitude, and so far as 
I know, no one has ever openly taken it. 

How about the other attitudes? Suppose some day the United 
States Supreme Court takes the attitude which Justice Black 
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expressed in Adamson versus California and says, ‘““Now we are 
going to change our minds. We are going to change the history 
of the United States court decisions for 75 years, and we are 
going to say that the Bill of Rights literally as written becomes a 
part of the Constitution of every state in the United States.” 

Le us assume that we do that. Would that bother us on this 
question? I do not think it would, because what the first section 
of the First Amendment says is that “Congress shall make no 
law respecting an establishment of religion.” 

It is perfectly clear from the Annals of Congress, from Madi- 
son’s language according to his own explanation, that their pur- 
pose was to prevent Congress from setting up a national religion. 
It had no application whatever to the established religions of 
the various states. In other words, the phraseology, the exact 
language, the purpose of that phrase in the First Amendment is 
to prevent a national established religion. Suppose you transfer 
that limitation to the Legislature of New York or Illinois. Then 
you have literally, under Justice Black’s theory, that the Legis- 
lature of New York or Illinois is hereby prohibited from estab- 
lishing a national church for the United States of America. 
Actually they never had that authority. No one has ever dreamed 
that the Legislature of the State of New York or any other 
state could establish a national religion for the United States of 
America. 

So if you apply that phrase as it was planned and written to the 
legislatures of states and say that the Legislature of New York 
State cannot establish a national religion for the United States 
you are not changing anything. There is no change there, because 
they never have had that authority. In other words, it is im- 
possible under any theory yet advanced in the Supreme Court to 
take the first clause of the First Amendment as it was written, as 
it was intended to be written, as it has been accepted by Congress 
for 160 years, as it has been accepted by the Supreme Court of 
the United States in every decision they have ever made for 160 
years, and say that that is now restriction upon the states of the 
United States. It just cannot be done. 

To do this you not only have to do absolute violence to the 
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language of the First Amendment, but to everything Madison or 
Jefferson ever wrote or ever did as Presidents of the United 
States under their oath of office to uphold the Constitution of 
the United States. 

It seems to me that we have spent enough time on this. There 
are a lot of things I am leaving out, necessarily, but that I think 
is enough time to spend on the Congress, specifically. 

Now in regard to the Court: I have mentioned the Oregon 
School case which the Court decided. A long time ago—I have 
not a reference here, I cannot give you the year—the Supreme 
Court decided that the question of Bible reading in the public 
schools did not raise a federal issue. In other words, they left 
it completely to the states. In the famous Louisiana case, they 
decided that it was permissible for the states to use state money 
to furnish textbooks to children in religious schools. 

I have already discussed the Quick Bear case, therefore, we 
have a number of decisions of the United States Supreme Court 
bearing precisely on this question. They are all decisions that 
the new organization wants to get reversed when they can get 
the right members on the Supreme Court, but they do not want 
to write an amendment to the Constitution which says that, be- 
cause this would mean they have to get the approval of the 
American people, and history teaches pretty clearly that that is 
out of the question. So the attempt is to avoid discussing it with 
the American people and just get it by the Supreme Court, 
reversing a decision of 160 years of history. 

The most famous case we have had, and the one that brings 
up so much of the recent controversy, is, of course, the famous 
New Jersey bus case, the Everson Case, which was appealed to 
the United States Supreme Court and decided on February 10, 
1947, 

There was a majority and a minority opinion. Justice Black 
read the majority opinion, and in one of his paragraphs of dicta, 
not in the decisions at all, he said this: 


“No tax in any amount, large or small, can be levied to sup- 
port any religious activities or institutions, whatever they 
may be called, or whatever form they may adopt to teach 
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or practice religion. Neither the state nor the Federal Gov- 

ernment can, openly or secretly, participate in the affairs of 

any religious organizations or groups and vice versa.” 

This is a statement of a justice of the Supreme Court, delivering 
the Court’s opinion in a very celebrated case, and he says that 
no tax, large or small, can be levied in support of any religious 
activities or institutions. If he knows American history, he knows 
that that has been done since 1789 by the Federal Government, 
and if he knows the history of the various states, he knows that 
that has been done in every state of the Union from the foundation 
down to 1948. And if he knows the records of Jefferson and 
Madison, whom he relied upon inaccurately, he knows that they 
took the opposite position in their writings again and again and 
again, as Presidents of the United States, each one of them for 
eight years Commander-in-Chief of the Army and Navy. It seems 
to me that it is rather pitiful to get sentences like that in the 
majority decision of the Supreme Court of the United States. 


I agree with the opinion of that case, of course. The opinion of 
that case said that it was not a violation of the Constitution of 
the United States for New Jersey to have a law which permitted 
New Jersey to have the parochial school bus fares paid out of 
the public money. But the circuitous way in which the majority 
reached that decision is, I think, rather shocking. 


Black continued, “In the words of Jefferson, the clause against 
establishment of religion by law was intended to erect ‘a wall of 
separation between Church and State’.” 

In the first place, there is not any clause against establishment 
of religion by law in the Constitution. There is a law which pre- 
vents Congress from dealing with the subject either for or against 
it. There is just as much of a prohibition of law in favor of an 
establishment of religion as there is a law against an establish- 
ment of religion, and Jefferson never said anything about such 
a clause. 

And it was not an establishment of religion by any law, it was 
an establishment of religion by law of Congress. Judge Black 
was talking about a law of New Jersey, not a law of Congress. 
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Jefferson did not say that the First Amendment was intended to 
erect a wall of separation. He was not dealing with intentions. 
He said it had erected a wall of separation, meaning, of course, 
that it had done what it actually did do in making a permanent 
boundary line between an established religion and the United 
States Government. 

A law which makes it impossible for Congress to establish a 
national religion sets up a certain kind of separation, granted, but 
it does not accomplish this sweeping program Judge Black was 
talking about. 

In other words, this is not an accurate statement in three dif- 
ferent ways of what Jefferson actually said, and it is a statement 
of a majority opinion of the United States Supreme Court. 

Black went on and said that Madison, in Madison’s famous 
Memorial and Remonstrance, “eloquently argued . . . that no per- 
son, either believer or non-believer, should be taxed to support a 
religious institution of any kind.” 

Madison said nothing of the sort, as anyone can see by reading 
the Memorial, which is quoted in full in the dissenting opinion. 
What Madison said, and the only place in which Madison made 
any reference to money was this—and this is Madison’s central 
quotation, the one Black was referring to, if he was referring to 
anything: “Who does not see that the same authority which can 
establish Christianity—in exclusion of all other religions may 
establish with the same ease any particular sect of Christians in 
exclusion of all other sects. The same authority which can force 
a citizen to contribute threepence only of his property for the 
support of any one establishment may force him to conform to 
any other establishment in all cases whatsoever.” (Italics supplied ) 

So Madison, instead of saying that it was wrong to make any- 
one contribute threepence to support religion, said it was wrong 
to make anyone contribute threepence to support a religious 
establishment in exclusion of all other religions, which is correct. 
That is the fundamental Madison-Jefferson doctrine, that is the 
doctrine of the First Amendment. You cannot pick out one 
religion and make that the religion of the government and put 
all the adherents of all the other religions in the position of second 
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class citizens. That is the opposite of the doctrine of an established 
church, and that is the doctrine of the people who did not want 
established churches, and they were fighting against the estab- 
lished Protestant churches at the time. 

So Justice Black completely misquotes Madison here, in the 
same document in which the Memorial and Remonstrance is given 
in full, and in his peroration to his opinion he says, “The First 
Amendment has erected a wall of separation between Church and 
State. That wall must be kept high and impregnable. We could 
not suffer the slightest breach. New Jersey has not breached it 
here.” 

Just think of a wall, high and impregnabie, in which you may 
not suffer the slightest breach, which has been a sieve through 
which federal money and state money has passed in support of 
religion from the beginning, and a Justice of the Supreme Court 
says it must be kept high and impregnable! There never has 
been such a wall in the history of the country or in the history 
of any other civilized country on earth. There never has been a 
civilized country which has had the kind of thing which the 
Supreme Court, speaking for the majority, says they maintain. 
They had better find it before they start maintaining it. There 
never has been anything remotely resembling this in our country 
since the Republic was founded. 

The minority opinion is really worse than the majority, if one 
may imagine such a thing. I will do the best I can in a few min- 
utes. I have been criticized by two or three people since I pub- 
lished an article in Commentary last June on this subject, of 
loading my position unwarrantably by using the word “complete” 
in connection with the separation of Church and State. Justice 
Rutledge, in his minority opinion, talks about complete separation 
six times and about every form and degree of separation twice, and 
Justice Rutledge’s opinion is the only document I have been able 
to find that even makes a pretense of defending the position. 
The others simply proclaim it. In this pretense of defending it, 
he is talking about complete, absolute separation, the prohibition 
of every form and degree of contact between religion and 
government. 
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He has two bases for saying that that is the Constitution at 
the present time, and in one of those, he says that the word 
“establishment” means public financial support, because he finds 
public financial support in the various established churches. 
Naturally. It is just like saying that all quadrupeds are horses, 
because all horses are quadrupeds. Financial support by public 
money is a universal aspect of an established religion. Everybody 
knows that. But it is only one of the aspects of an established 
religion. Incidentally, it is the one least mentioned by Madison 
and Jefferson. They just throw it in occasionally. There is not 
a line in the writings of either one of them that shows they were 
ever particularly concerned with the financial aspect of it. They 
were concerned with the idea that whoever happened to be in 
control of the government was an authority upon what was true 
and false religion. It was the domination of the people in theology 
and religion whoever happened to be the government that they 
were objecting to. That was the central idea, and financial sup- 
port was a very small part of it. 

Of course, financial support is a part of every establishment, 
but financial support is not establishment, and financial support 
that would do the same for all religions, for instance, as we have 
it in tax exemption, could not possibly be considered establish- 
ment, because the one absolute essential of any establishment, as 
treated for centuries, both Catholic and Protestant establishments, 
is exclusive favor of the government, that one religion has a 
favored position over all other religions. 

Justice Rutledge, in order to hold to this—his other point being 
that an establishment of religion simply means any religious 
organization, and therefore there can be no law dealing with any 
religious organization—summons the testimony of history—his- 
tory, with history left out. You know, it is an old technique, 
when certain judges are faced with unyielding language, they have 
a scheme of going behind the language and somehow discovering 
or conjuring up the intentions of dead men and Congresses that 
have passed away, and saying, “That is what the law means, that 
is what these people intended.” Justice Rutledge did that, but 
he: failed to cite any statements of the men which showed that 
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they had that intention, and there are innumerable statements to 
show they did not. 

The thing which he relied upon more than any other document 
was the same document Justice Black mangled, Madison’s Memo- 
rial and Remonstrance, and he missed the point of it in two ways. 
The Memorial and Remonstrance has two great points which no 
one ought to miss if he is going to deal with it at all. In the 
first place, it was a criticism of a proposed state law in Virginia, 
years before the Constitution was ratified and before the Bill of 
Rights was written and the First Amendment was ratified. It had 
no relation whatever to any legislation by Congress applicable 
to the United States. 

It was Madison’s objection to a law in Virginia which, good 
or bad, could have no influence on anyone except the citizens of 
Virginia. Justice Rutledge had seemed to assume that that applied 
to all the United States, because he talks more about this Memo- 
rial and Remonstrance than anything else in defense of his theory. 
But it had no application to legislation in New Jersey or any- 
where except in Virginia. 

The second great point about the Memorial and Remonstrance 
is that it was an attack on a bill which established a single religion 
as the state religion of Virginia. The bill that Madison was 
attacking, as the quotation which I just read shows cleariy, was 
a bill to make Christianity the established religion of Virginia. 
It was not a single church, as the Episcopal Church, or the Con- 
gregational Church, but it was Christianity. And, as Jefferson 
said—he was Rutledge’s other chief support, not accurately 
quoted, of course—when they defeated the bill they made it pos- 
sible for all kinds of Christians, Jews, Infidels, Mohammedans, 
and all others to have an equality before the government so far as 
religion is concerned. This bill which they defeated, which Madi- 
son defeated with his Memorial and Remonstrance, was a bill 
to establish Christianity as the one state religion of Virginia; in 
other words, a perfect example of an establishment of religion, 
which everybody in America at present is opposed to, so far as 
I know. ; 

Justice Rutledge missed both of those points, and therefore he 
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got a certain amount of comfort out of an attack on a state law 
which established a single religion, which, of course, has no bear- 
ing at all upon whether or not New Jersey has a right to furnish 
bus fares, which, obviously, does not establish a single religion, 
any more than tax exemption does. 

But, more than that, Justice Rutledge published an appendix 
to his opinion, fifteen objections to the bill which the Memorial 
and Remonstrance was attacking, and in not one of them is there 
so much as a reference to taxes, money, or public support. Not 
once in the 15 numbered points does the subject arise. The only 
place it arises is in this place in which he says it is wrong to 
force a man to pay threepence to support an establishment. 

Not only that, but here is one more point on Rutledge which 
may be interesting. Throughout history it has been the habit of 
men like Madison, Jefferson and all sorts of historians, both lay 
and religious, Catholic and Protestant, to use the words “estab- 
lishment” and “disestablishment”’. They do not even follow them 
with the word of “church” or “religion”. They just talk about 
“establishment”’ or “disestablishment”’, just as you talk about pro- 
hibition. You do not say prohibition of what. You just say 
prohibition. It is a shorthand label for something which everybody 
understands. It is interesting to note that in his decision Justice 
Rutledge uses “establishment” or “disestablishment” nine times 
to mean precisely what Madison and Jefferson and all the rest 
of us mean, and I defy him or any one else to take his own defini- 
tion of what he thinks “establishment” means, that is, religion 
or any religious organization and substitute it in these nine sen- 
tences and not make nonsense out of all of them. 

Justice Rutledge, in these instances, as everyboy does who 
writes upon this subject, treats “establishment” as meaning a 
single union, the union of the government, and a single church 
or religion, giving one religion an especially favored position. 

It has been asserted in a number of places that in various things 
which certain Catholics have been advocating before Congress and 
in other places, openly, as American citizens, they are trying to 
get a special privilege for Catholicism as against Judaism or 
Mohammedism or Protestantism, or anything else. I have never 
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seen a specification or substantiation of that. I am not familiar 
with any attempt in which that has been done. 

I was having a discussion of this with the editor of a prominent 
non-Catholic religious journal last summer, and he brought up 
something about this attempt of Catholics to get a monopolistic, 
a specially favored position. I said, “Well, how do you arrive 
at that?” 

He said, “There are more Catholic schools than any other 
religious schools. Therefore, if you give public support to religious 
schools, that gives the Catholics an especially favored position.” 

Is that not interesting? There are getting to be so many of us 
that our civil liberties should be reduced. 

I did not hear that suggestion when there were more Catholic 
boys in uniform than those of any other religion in the United 
States. When I had five sons in uniform, no one suggested to 
me that I was enjoying any special privilege. 

Public aid to religious schools is a debatable question. Why 
not debate it? We should not circumvent the will of the American 
people, avoid the democratic process, and distort the First Amend- 
ment to get that idea into the Constitution, and support it on 
the basis that if you do not there are so many Catholics in the 
United States that they are going to get an unusual advantage 
out of it. 

I am not now arguing federal aid to education, or any other 
aid to education. My point is that all the questions that have 
arisen in this area in the last few years are debatable questions. 
They have never been honestly and factually debated, because as 
soon as one starts it, somebody gets up and says, “You cannot 
debate that, that was settled in 1791,” and that ends it. There 
has never been a decent, orderly, factual debate of any of these 
controversial questions, because they have all been stopped by 
somone saying, “You are subversive of the Constitution.’ I have 
been called subversive of the Constitution. I have been accused 
of attacking the First Amendment. 

I at least offer some grounds for the position that I take, 
and I take the same position that every scholar in Constitutional 
law, of any distinction, has always taken. I take the position that 
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it is an uninterrupted record of the Congress and it underlies 
every Supreme Court decision in our history. I want to know 
why someone who believes that I am subversive, un-American, 
and unpatriotic is not willing to stand up and say, “This is the 
basis of my position.” All they do is proclaim the same thing 
over and over again. 

There is now before Congress the Bryson Bill. It is badly 
written, it has a number of defects. I have written to the Congress- 
man about it. I do not think he is going to do anything about it, 
because he is lying low about it under the guidance of the chair- 
man of “Protestants and Others” to soft-pedal the idea that it is 
unwise for strategic reasons to bring it up for discussion. I think 
he is right on that, but that is not the way to follow the demo- 
cratic process, that is not the way to preserve constitutional 
government. The way to follow the democratic process and to 
preserve government is to write into the Constitution what the 
American people want there, and then require everybody, every 
church, every citizen, and every court, to follow the Constitution. 
If they will do that there will be no contests among loyal Ameri- 
can citizens. 


III 
IN THE ForRTY-EIGHT STATES 


In starting these lectures, I told you that the principal regu- 
lations, laws and constitutional provisions that control the relation 
of Church to State, or government to religion, in the United 
States are almost wholly those of the individual states. In spite 
of that, almost all of the controversies today relate to the Federal 
Government and to the Federal Constitution. 

I told you that while the matter of the states was most im- 
portant, it came logically at the end of this series rather than at 
the beginning, because of the situation that was provided for in 
the United States Constitution. Further than that, the situation 
in this country is such that full control of the United States 
constitutional provisions give control of the conditions in the 48 
states. 

That is the basis for the strategy of the new organization, 
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“Protestants and Other Americans United for Separation of 
Church and State”. In order to avoid the necessity of advocating 
their program in forty-nine separate campaigns, they are planning 
to try to achieve it by a decision of the Supreme Court, making 
the First Amendment to the Constitution mean something that 
it never has meant and never was intended to mean. 

If they can distort the First Amendment to their doctrine they 
will have a situation in which, as Justice Rutledge stated in the 
Everson Bus case, all of the states as well as the Federal Govern- 
ment will be forbidden to pass any law dealing with religion or 
religious institutions. Then, you see, we shall have no oppor- 
tunity to have any of the rules and regulations that have to do 
with the relation of religion to government. 

We shall have government separated from religion in such a 
complete and absolute fashion that there can be no contact between 
them. As I said in an earlier lecture, that is a condition that has 
never existed, either in the United States or in any state of the 
Union or in any civilized nation in the last fifteen or twenty 
centuries. 

However, that is clearly the objective of the new organization. 
They have a program. They have just as much right to have 
their program as a single taxer or a prohibitionist or anybody 
else has to have his program. My quarrel with them is not that 
they are advocating something I disagree with. They have as 
much right to disagree with me as I have to disagree with them. 
My quarrel with them is that they are trying to have the First 
Amendment mean something that it never did mean, that it never 
meant to its authors, that it never meant to the First Congress 
which adopted it. It did not mean that to Jefferson or Madison. 
It has not meant that to the Congress or in any decision by the 
Supreme Court. It has meant that in the obiter dicta of un- 
informed judges talking about American history without bothering 
to look it up. Outside of that it has no historical backing of 
any kind. 

That now brings us to what is the question in the forty-eight 
states. What has the situation been? You know, when the Con- 
stitution was originally adopted, at the Constitutional Convention 
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in Philadelphia, there was a great deal of discussion as to whether 
or not there should be a Bill of Rights in the Constitution of 
the United States. 

You know that Hamilton, for instance, said we should not have 
any Bill of Rights. It was not necessarily because Hamilton did 
not believe in the things that are expressed in our Bill of Rights. 
Whether he did or not, his argument was that such provisions 
had no place in the Constitution. The Constitution of the United 
States being made up of delegated powers, these powers never 
having been delegated to the Federal Government, the Federal 
Government could not do any of these things anyway. 

Thomas Jefferson said he wanted a Bill of Rights. He wrote 
this in his letter from Paris in March of 1789. He wanted the Bill 
of Rights as a text by which to try the acts of the Federal Govern- 
ment. Jefferson, you know, was always suspicious of the Federal 
Government. Though he was Vice President, Secretary of State, 
and President for eight years, he never lost his fear and suspicion 
of the power of the Federal Government. 

He did not want to let personal freedom rest on the implicit 
situation, that the Federal Government could not do anything in 
regard to freedom of the press, religion, opinion, and so forth. 
He wanted it spelled out so there could be no misunderstanding. 

James Madison, who was the real author of the Amendment, 
had an opinion midway between Hamilton and Jefferson. Madison 
said, “It is not really necessary. I have never looked upon it as 
an important matter, but it is harmless if it is properly worded, 
and it will please some people.” He said he wanted it mainly 
because so many people whom he respected thought it was desir- 
able. That was the basis on which they went to work. 

The Constitution, as originally drawn, you know, did not con- 
tain a Bill of Rights. The first state action which we have in 
American history dealing with these matters is in the resolutions 
that were passed either when the Constitution was ratified in 
the original states, or resolutions that were a part of the ratifying 
resolution, almost making the ratification conditional upon a Bill 
of Rights being written into the Constitution. 

It is interesting that a number of states took the pains to specify 
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clearly the things they wanted in the Bill of Rights of the 
Constitution. 

It is interesting to note further that not one of them phrased 
the things that they wanted in terms of the things which the new 
organization, ‘Protestants and Other Americans” want. In other 
words, these ideas had not even been heard of when the Consti- 
tution and the Bill of Rights were adopted. I have here the lan- 
guage of some of these resolutions. 

These are the resolutions and petitions of the states which 
covered the subject matter of the Bill of Rights, when they were 
advocating putting it into the Constitution, but before it had been 
framed. These were the things that really guided the men who 
wrote the Bill of Rights, as you can see in the Annals of the First 
Congress. In the discussions of Gerry, Madison, and Carroll of 
Maryland, in talking of how they should phrase the First Amend- 
ment, they referred to these statements. They were trying to 
express what people of the individual states wanted. 

This is what they said they wanted: 

Pennsylvania—‘“Neither the legislative, executive nor judicial 
powers of the United States shall have the power to alter, abro- 
gate or infringe any part of the constitutions of the several states 
which provide for the preservation of liberty in matters of 
religion.” 

Just keep out. That was the purpose of the First Amendment, 
and Pennsylvania expressed it there. Do not interfere with the 
freedom of the states to do as they please. 

Maryland says: “That there shall be no national religion estab- 
lished by law.” Almost exactly the phraseology of the First 
Amendment as it came out eventually. 

New Hampshire said: “Congress shall make no laws restricting 
religion or to infringe the equal rights or conscience.” Again, 
nothing about education or money or taxes or anything—except 
that Congress shall leave this situation alone. 

The Virginia declaration was copied identically by North Caro- 
lina and substantially by New York, and it is the longest and 
probably the most famous of the declarations of the states at 
that time. The statement was: “That religion, or the duty which 
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we owe to our Creator, and the manner of discharging it, can be 
directed only by reason and conviction, not by force and violence ; 
and therefore all men have an equal, natural and unalienable right 
to the free exercise of religion, according to the dictates of con- 
science and that no particular sect or society ought to be favored 
or established by law in preference to others.” 

Now that last phrase expresses exactly the intention of the 
first clause of the First Amendment: “That no particular sect or 
society ought to be favored or established by law in preference 
to others.” 

This exact meaning of that phrase is not sufficient for those 
who wish to draw an absolute and complete and irrevocable 
separation between religion and government. This simply says you 
shall not pick out one. You cannot pick out the Episcopal 
Church, the Congregational Church, the Catholic Church, Judaism 
or Mohammedanism and make that one the favored, exclusive 
national religion. That was the purpose. And this was the guid- 
ance, coming from the states, which was referred to in the de- 
bates when they were talking about how they would phrase the 
Amendment itself. 

They had some further guidance because many states had their 
own new Constitutions passed since the opening of the Revolu- 
tion. The phraseology of some of those State Constitutions were 
the state arrangements that were in existence when the Bill of 
Rights was adopted. 

Now the question is whether the Bill of Rights upset and 
brought in something new? Justice Rutledge said, its purpose 
was to uproot all such arrangements. Of course, arrangements 
cannot be uprooted by prohibiting anything, but that is his exact 
language. The purpose was to uproot all such arrangements. Of 
course, the First Amendment uprooted nothing. It simple said 
“keep out”! 

The Delaware Constitution, adopted in 1776, said: “There shall 
be no establishment of any one religious sect in this State in 
preference to another.” 

Massachusetts in 1780 said, “No subordination of any one sect 
or denomination to another shall ever be established by law.” 
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New Jersey in 1776, ‘‘There shall be no establishment of any 
one religious sect in this Province in preference to another.” 

New Hampshire in 1784, “No subordination of any one sect 
or denomination to another shall ever be established by law.” 

New York in 1777, forbade laws “to establish or maintain any 
particular denomination of Christians or their ministers”. There 
is a limitation there you see. It was Christians. 

North Carolina said, “There shall be no establishment of any 
one religious church or denomination in this State in preference 
to any other.” 

Now, all these—and this philosophy was the philosophy of the 
great majority—prohibited any one church from becoming the 
established church, as the Episcopal Church had been in six of 
the Colonies, and the Congregational Church in three others. 
South Carolina was the one exception. 

South Carolina in 1778 said, “The Christian Protestant religion 
shall be deemed and is hereby constituted and declared to be the 
established religion of this State.” 

There, again, I think you have rather compelling evidence that 
the purpose and atmosphere of the time dictated the meaning of 
the First Amendment and the meaning of “an establishment of 
religion” that conforms perfectly with the large number of state- 
ments from Madison and Jefferson, and with the actions of 
Madison and Jefferson as Presidents, and the records of the Con- 
gress of the United States, and of government of the United 
States under the Constitution from 1791 down to date. 

There is another bit of evidence that I think is perhaps more 
striking than all the rest of this because this is cumulative and 
it is current. I am going to take up in a minute the development 
of the system of public school education and of religious educa- 
tion. But before I get to that I just want to mention this fact 
which you probably already know anyway: Practically every 
state in the Union now has provision that religion or “denomina- 
tional tenets” as it is usually called, may not be taught in public 
schools. 

The phraseology in New York State is, for instance, that 
“public funds may not be used in any school in which any 
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denominational doctrine or tenet is taught.” Now that kind of 
provision is in practically all State constitutions. It is a part of 
the language which Justice Rutledge and “Protestants and Other 
Americans United” wish to read into the First Amendment. 

Next, I want to call your attention to the fact that practically 
every state has a provision against an established church. A 
number of them have it in the exact language of the First Amend- 
ment, namely, that the legislature or the state shall make no law 
respecting an establishment of religion. 

On the Federal level our opponents are trying to take the posi- 
tion that in the Federal Constitution the phrase “Congress shall 
make no law respecting an establishment of religion” means that 
they cannot use public funds in religious education. 

But in the forty-eight states that exact language has never 
been interpreted by any court or legislature to mean that. There 
is not one example of it in any of the states. 

That idea is expressed, essentially, in every one of the forty- 
eight Constitutions. For instance, Iowa, Louisiana, South Caro- 
lina and Utah have it in exactly that language. But when the 
time came in the middle of the last century to legislate Protestant- 
ism out of the public schools and to prevent the Catholic schools 
from having public funds, when that time came, not a single 
state in the Union relied upon this language to prohibit either 
practice. They went at it anew and passed new Constitutional 
provisions and new laws in conformity to those provisions. Why 
not do the same thing now if we want the Federal Government 
to have the same provisions? 

The answer is that it cannot be done because the American 
people do not want the Federal Government to take possession 
of this field and they never have. It has been left to the states. 
Every time that proposition has gone before Congress they have 
turned it down. Therefore, it cannot be done by the democratic 
process of amending the Constitution, because the American 
people will not permit it, that is, if their history is to be taken 
as a guide to what they would do now. 

Therefore, if any group is going to accomplish that purpose in 
‘the Federal Constitution, they have to avoid the democratic 
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process. They have to subvert the constitutional method of 
amendment. They have to circumvent the will of the American 
people and get a majority of nine men on the Supreme Court to 
put it into the law of the land by a Supreme Court decision. 

In other words, the program of “Protestants and Other Ameri- 
cans United” is a program to avoid the democratic process, the 
constitutional method, and the decision of the American people. 

I am not guessing about this. About a month ago I wrote to 
the leading spirits in “Protestants and Other Americans United”, 
Dr. Morrison, Bishop Oxnam, Louis D. Newton of Atlanta, 
Georgia, Dr. J. M. Dawson, and I have their letters. I asked 
them two questions: I called their attention to the Bryson Bill, 
now before Congress, which provides as a new amendment to the 
Constitution almost word for word what these gentlement want. 

I asked them: 


(1) “Do you personally wish this bill adopted and submitted 
to the states for ratification?” 

(2) “Do you approve of support of this bill by ‘Protestants 
and Other Americans United for Separation of Church 


3) 99 


and State? 


The answer from every one of them is “no” on both questions. 
They do not want the bill adopted and ratified. They do not 
want it submitted. They do not want their organization to sup- 
port it. Why not? 

Dr. Morrison says that it would be “a confession that the Con- 
stitution does not already take care of these matters”. Of course 
it would. And when Congress turned it down, as they would, 
it would be new proof that Congress will not stand for their 
doctrine either. They cannot afford to expose their doctrine to 
the vote of the American people. 

Bishop Oxnam says he is in “sympathy with the objectives”, 
but he “doubts as to whether the constitutional amendment is 
the proper way to get results. The Supreme Court can give such 
an interpretation.” And, “it is much wiser to follow through cases 
that look to a Supreme Court decision.” 

I agree with the Bishop completely. His plan for the United 
States Constitution is not valued by the American people. 








CHURCH AND STATE IN UNITED STATES 73 


Louis D. Newton, President of the Southern Baptist Conven- 
tion: He is “doubtful whether it could be put through at this 
time.” Very wise! ‘And to press for its enactment without 
success would hurt the cause of religious freedom.” His private 
idea of religious freedom. 

Mr. Dawson, the Executive Secretary of the Joint Conference 
of the Committee on Public Relations of the Baptists in the United 
States—(he is the gentleman who gave two press releases before 
this organization, in both of which he called people like me sub- 
versive of the Constitution )—writes me under date of January 31, 
1948: “I had lunch with Mr. Bryson today.” (Mr. Bryson is 
the sponsor of the Bryson Bill to amend the Constitution) “and 
we discussed the situation. The new organization ‘Protestants and 
Other Americans United for Separation of Church and State’, 
through its legal committee’s advice, decided for strategic reasons 
not to push the amendment plan for the present. Mr. Bryson 
has surrendered none of his convictions as to the claim of his bill, 
but is disposed to abide by the judgment of the new organization.” 

That means that they do not want to follow the Constitution to 
put into the Constitution the doctrines that the people of America 
want there, which is the method the Constitution establishes for 
constitutional provisions. 

There is some more evidence. There is quite a bit of it on 
what the states have done and are doing in regard to this slogan 
of “complete separation of Church and State”. 

You know that both Justice Black in the majority opinion, in 
the Everson Bus case, and Justice Rutledge in the minority 
opinion, took the position that the First Amendment had estab- 
lished a “wall of separation between Church and State” and 
Justice Black in the majority decision got quite poetical about it. 
“It must be kept high and impregnable. They must not suffer 
the slightest breach.” The following are some of the old and 
current breaches. 

With one exception, which I shall mention first, these are all 
taken from a research bulletin of the National Education Associa- 
tion, dated February 1946. The National Education Association 
is exhibiting facts in regard to cooperation between states and 
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religion in the matter of education. This organization, as you 
probably know, is opposed to religion in the public schools, or to 
public funds for religious schools. 

However, they did research on what the situation is, and they 
published the facts. These are the facts. In the face of these facts, 
mind you, we have the nine judges of the Supreme Court of the 
United States practically saying that from the beginning of the 
nation all these things have been unconstitutional in the Federal 
Government and since 1868, when the Fourteenth Amendment 
went in, unconstitutional in all the states. In other words, the 
following is a complete demonstration that we have never had a 
situation that remotely approaches the position solemnly reported 
by the nine Justices on the Supreme Court of the United States. 
I wonder why Supreme Court Justices do not read history. I 
think that is a rather shocking condition, that no one in the 
Supreme Court would inject a little reality into the decision of 
cases of such importance. 

The one thing that is not mentioned in the following list is 
tax exemption. I suppose it is not mentioned because it is taken 
for granted; it is universal. The Federal Government and all 
forty-eight states exempt church property, church schools, hos- 
pitals, etc. from taxes which, of course, is an absolute denial of 
the Rutledge doctrine of complete separation of Church and 
State. The state has been supporting the churches of all kinds, 
doing it with perfect legality, according to the exact terms of 
the First Amendment. There is equality, they are not favoring 
any one religion, and therefore there is nothing in tax exemption 
that remotely infringes the First Amendment as it was intended 
and as it was phrased. 

There is nothing in it that infringes the same statements in the 
constitutions of all forty-eight states. You see, if the Rutledge 
doctrine is true, all forty-eight states are unconstitutional in 
allowing tax exemption to any church, or church school. It is 
unconstitutional for both the states and the Federal Government, 
if he is right. 

Tax exemption is not mentioned in this table, but I submit 
fourteen practices which show a formal, legal cooperation between 
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government and religion in the state. After each one of them I 
am going to give you the number of states in which these prac- 
tices are permissible or required, but I have not attempted here 
to distinguish between permissible practice and required practice. 
They are legal in either case. 

(1) The rental of church-owned buildings for public school 
purposes—something that has been bitterly opposed at various 
times, that the public school cannot rent a school building owned 
by a Catholic Church and use it as a public school. Thirty of the 
forty-eight states permit it. 

(2) Free text books for parochial school pupils—in five states. 

(3) Transportation at public expense for parochial school 
pupils—in nineteen states. 

(4) Bible reading in public schools—in thirty-eight states. 

(5) Excusing pupils for week-day religious schools—in thirty- 
five states. 

(6) Religious instruction by church teachers inside public 
schools during school hours—in eleven states. That was the issue 
in the Champaign, Illinois, case. 

Religious instruction by churches in public schools during school 
hours—in eleven states. 

(7) The use of public schools by religious groups after school 
hours—in thirty-five states. 

(8) Employment of public school teachers wearing religious 
garb—a very bitter controversy in a good many places. That is 
permitted in sixteen states. 

(9) Require the equivalent term in public and sectarian schools 
—twenty states. 

(10) The certification of teachers for sectarian schools in 
twenty-five states. 

(11) State approved courses of study in sectarian schools in 
twenty-eight states. (There are three groups of specifications 
here. ) 

(12) Specific state requirements in curriculum of sectarian 
schools in twenty-eight states. 

(13) State standards for facilities and equipment in sectarian 
schools in thirty states. 
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(14) Attendance records in sectarian schools submitted to 
public authorities in twenty-seven states. 

This is what is going on in the United States today, and you 
will notice that a large number of the states are approaching 
unanimity in these fourteen practices in addition to tax exemp- 
tion. In spite of that, people tell us that we have, and have had 
for generations, complete separation of Church and State and 
any one who doubts this is trying to be subversive of the 
Constitution. 

How can people talk that way? They can talk that way—if I 
may be allowed to answer my own question—only by refusing to 
learn the facts or by knowing the facts and deliberately falsifying 
them. 

There is a point where a refusal to learn the facts that you deal 
with becomes, I think, about as serious a moral and intellectual 
offense as falsifying the facts which you know. It certainly vio- 
lates what John Erskine called the moral obligation to be intel- 
ligent. It seems to me that leaders of stature and position before 
the public certainly are under a moral obligation to be intelligent 
in regard to matters concerning which they presume to lead the 
American people. I think the facts show that they simply are not. 

I want to come now more specifically to the question of edu- 
cation, exactly as it fits this. We have heard a great deal about 
the way in which those who believe in religion in education are 
trying to horn into the American public school and divert it 
from its original purpose. 

Most historians in education assign the beginning of the public 
school system in this country to the enactments of the Massachu- 
setts Bay Colony in the middle of the 17th Century, or a little 
before the middle, about 1635 to 1645. At that time the people 
of the Massachusetts Bay Colony set up a public system of edu- 
cation, an educational system, simple little schools, supported by 
the taxpayers of the freeholders of the towns. 

However, as every historian who reads the documents knows, 
those schools were set up primarily to serve religion. They were 
public schools set up and maintained at public expense in order 
to promote religion, and they were almost exclusively under the 
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supervision, the domination and control, of the clergy of the Bay 
Colony. 

From that beginning down to well after the time of Madison 
and Jefferson and the adoption of the First Amendment, practi- 
caliy all the schools in the United States of every kind and color 
were under religious auspices, in whole or in part. Madison and 
Jefferson and all the men of their time just could not possibly 
have been ignorant of the fact that the schools of their time were 
essentially religious schools. And many of them had public sup- 
port, and many of them had public support for generations after 
the adoption of the First Amendment. That is, public support of 
religion in education preceded these men for something like a 
century and a half. It was widespread during their time. It 
continued for generations after they were active in constitutional 
matters. Yet, in all their writing, we cannot find one protest 
against it in the language of either Madison or Jefferson, who 
are constantly misquoted by people like Justice Rutledge in trying 
to make out that they are following the ideas of Jefferson and 
Madison. 

The first mention, I believe—(there could not have been any- 
thing much earlier, because this happened in 1789)—the first 
movement of the United States Government in support of edu- 
cation had religion and religious education in it. George 
Washington sent a memorandum from General Knox, his Secre- 
tary of War, to the Congress in August of 1789 to get them to 
start doing something to educate and Christianize the Indians. 
So when the United States Government started, as well as when 
the individual states started, they started with religion in edu- 
cation. That is the origin. That is the beginning, both in state 
and nation, of our systems of education. 

During the early days, of course, when we had public sup- 
ported schools, with religion in the schools as an integral part 
of the school program, necessarily it was the religion of the people 
of the community, which was almost exclusively Protestant. 

So the public schools in all the early years of their existence, 
both before the Revolutionary War, before the First Amendment, 
_and for generations after, were essentially Protestant schools, 








78 CHURCH AND STATE IN UNITED STATES 


supported by public taxation. There had never been anything 
else but religious schools. There was not anything else in Europe 
which was their background. It was a perfectly natural situation. 
I am not here accusing anyone of having any improper motives 
of doing anything wrong. It was a perfectly natural growth of 
the civilization of their time and the civilization that had imme- 
diately preceded, both in this country and in Europe. 

So the public schools as they began and as they continued were 
almost exclusively Protestant schools with the Protestant religion 
as an integral part of the program throughout the United States. 

Of course in the early years there was no particular argument 
about that situation. There were very few people except the 
Protestants. The Catholic population began to grow in the first 
part of the last century. Then there came a half century of 
history in the United States that is very unpleasant reading. 
Anyone who wishes to talk about racial and religious prejudice, 
anyone who wishes to know the facts in the background of these 
contests in regard to civil liberty in this country, should read a 
book by Professor Ray Allen Billington of Northwestern Uni- 
versity. It is called “The Protestant Crusade”. 

Professor Billington is not a Catholic. He is a very eminent 
American historian. He used to be Professor of History at Smith 
College and a few years ago he became Professor of History at 
Northwestern. In his book he gives a carefully documented 
history of the persecution of Catholics by some Protestants, not 
by all, by any means, but by some, beginning roughly in 1800 
and continuing to the time of the Civil War. 

I wish to indicate one incident which is striking and while it 
is more dramatic and more terrifying than some of the others, it 
was on a large scale the sort of thing that was going on in prac- 
tically every important American community where there was a 
large Catholic population growing up. 

Professor Billington reports that in Philadelphia Bishop 
Kenrick wrote to the Superintendent of the Public Schools there, 
and as Professor Billington said, he respectfully requested that 
the Catholic children in the compulsory, Bible study in the public 
schools be allowed to use the Douai Version of the Bible. And 
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further, that they be excused from compulsory Protestant religious 
services in the public schools of Philadelphia. 

That request started a terrific uproar—denunciations of the 
attempt of Bishop Kenrick to remove the Scriptures from the 
public schools, an attempt to fight Christianity on the part of 
Bishop Kenrick. It went on for two years. It started a two- 
years’ war in the City of Brotherly Love, during which two 
Catholic churches and a Catholic seminary were destroyed, thir- 
teen people were killed and two hundred wounded. 

Now that was occasioned by what the historian says was the 
respectful request that the Catholics be allowed to use the Douai 
Version and be excused from Protestart services. 

I am not reciting this for the purpose of starting any riots 
today. The purpose is simpy to illustrate the sort of thing that 
happened. And do not think that Catholics were the only victims. 
Probably the most awful persecution of any minority group in 
the history of this country of ours was the persecution of the 
Mormons. The only thing that I have ever read in history that 
equals the persecution of the Mormons was Hitler’s treatment of 
the Jews in recent years. 

I know nothing else that was quite so bad as what our good 
American forefathers did to the Mormons in the middle of the 
last century. But it was, as Leon Whipple, who wrote a history 
of civil liberty in the United States, calls ‘the Mob Era”. Every- 
one thought if he had the mob behind him—the mob was a 
majority and the majority controlled—that he could do what he 
pleased to anyone. It has not died out yet if you have read the 
press recently in regard to civil rights in certain sections. 

I want to mention two or three other things and then I shall 
conclude this lecture. In the course of this contest in which the 
Protestants wanted to continue public schools, which were essen- 
tially Protestant, religious schools at public expense, and in which 
the Catholics wanted public support for their schools too, Catholic 
children were flogged in Massachusetts, New York and Maine— 
and I can give you the dates and even the names of the children 
if you like—because they refused under the instructions of their 
.parents to participate in the Protestant religious services in the 
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public schools. There were terrible riots in Boston. The famous 
Ursuline Convent, you know, was burned. 

The things that happened were almost a parallel of the recent 
days of Hitler in Germany. Those are the characteristics of that 
fight as it went on. Now let me give you a modern instance: 
About two or three years ago, a protest came to the Civil Liberties 
Union and was referred to the committee of which I am chair- 
man, that two New York public schools, contrary to the Consti- 
tution of the State of New York, were requiring the children as 
they went to the weekly assembly to recite the Lord’s Prayer in 
unison. 

The protest went to the Associate Superintendent of Schools, 
Fred Ernst, and he forbade the practice in these two schools. 
There was an immediate uproar, and it came to our committee. 
We were asked to express an opinion on it. We expressed an 
opinion in a letter which I was instructed to write to the Board 
of Education in which I took the position which seems to be the 
only position you can take if you believe in the constitutions and 
laws. If you do not believe in them, whether you like their 
doctrine or not, then you have no way of defending your own 
civil liberties when they are attacked. The only proper way is 
to uphold the constitution and laws. If you cannot change them, 
live up to them and make the best of it, and thank God that it 
is a constitution and a law and not a dictator who is controlling 
your affairs. 

I called the attention of the Board to the doctrine of the State 
of New York that public funds could not be used in schools in 
which religious tenets or doctrines were taught, and that requiring 
children to recite in unison the Lord’s Prayer at weekly assem- 
blies week after week, day after day, year after year was a uni- 
versal method of teaching, the oldest known to man. 

I thought that the Constitution intended to prevent anything 
of that sort. I said if it does not, what does it intend to do? 
Make one school have Protestant services in the assembly, and 
the next one Catholic, and the next Jewish, the next Mormon, 
the next Christian Science, and the next Ethical Culture, and 
so on? 
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That letter of mine caused a great deal of protest. One of the 
Councilmen introduced a resolution in the New York City Council 
instructing the Board of Education to make religious observances 
compulsory in the schools, regardless of the Constitution, of 
course, since it forbids this. I appeared before the Council in 
opposition to that resolution. Some people wrote horrified letters 
to some of the Catholic papers that Professor O’Neill is opposed 
to the Lord’s Prayer. 

Now, that is what you get when people will not distinguish 
between a belief in civil liberty, a belief in constitutional govern- 
ment, and their own private theories. If you believe in civil 
liberty and constitutional government you have to believe in it 
for everybody who lives under it, whether you agree with them 
or do not agree with them. 

Once Roger Baldwin came to one of our meetings and he was 
evidently very much pleased and I said, “Roger, what are you 
so pleased about?” He said, “I just did something that makes 
me proud of the country and of civil liberties.” A group known 
as Jehovah’s Witnesses, of whom you may have heard—I suppose 
I am not telling tales out of school when I say it is probably 
the most anti-Catholic organization in America—claimed their 
civil liberties were being violated, and their civil liberty has been 
violated in some places in outrageous fashion. Roger Baldwin got 
Martin Conboy—at that time the official attorney of the Catholic 
Archdiocese in New York—to defend the Jehovah’s Witnesses 
before the Supreme Court, without a fee. 

That is civil liberties. That is constitutional government. That 
is what we ought to have. That is what we did not have in this 
country in the early part of the century. 

While this Lord’s Prayer situation was going on, I received a 
very warm letter from a clergyman in California. He protested 
vigorously against our attitude. He said he thought that the 
dominant culture of a community was entitled to have the public 
schools express their religious convictions, and so forth. He pro- 
tested against anybody saying that a minority somewhere who 
did not like the Lord’s Prayer could throw it out of the public 
_ schools, Well, of course, it was not a minority. Minorities do 
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not write constitutions in this country. They are written by 
majorities. I referred him to a little bit of history in my reply. 
I called to his attention that when this fight was warm in the 
mob era, Catholic children were flogged in the schools of Boston 
because they objected to Protestant religious services in schools. 

I said that with the changing of conditions and populations, if 
yeur theory held today, you might have Protestant children 
flogged in the schools of Boston because they objected to Catholic 
services in the public schools of that city. And I asked him how 
he would like that. The point is that one would be just as out- 
rageous as the other. That is, we ought to have a system that 
works alike for everybody, one that does not make a second class 
citizen out of anyone, Catholic, Protestant, Mohammedan, Jew 
or anyone else. That is civil liberty. If you do not believe in 
civil liberty, get up and object to civil liberties, but do not object 
to their application to someone you do not like and believe in 
their application to someone you do like. 

Along in the middle of the last century the contest between 
those who wanted the public schools to remain essentially Protes- 
tant, religious schools, and those who wanted public funds for 
other religious schools became a very bitter one. The bitterness 
was on both sides. There were some very unfortunate remarks 
and actions by some of the Catholics, naturally, in such a period 
as well as by some of the Protestants, and it became a very heated 
controversy. 

Finally, state after state provided constitutional provisions 
which did two things: it removed Protestantism from the public 
schools of the United States and it prohibited the use of public 
funds for sectarian or denominational schools. I have here two 
very short quotations from two very eminent American _his- 
torians. These are both taken from studies published by Scribners 
a few years ago, both published under the auspices of the Ameri- 
can Historical Society. 

The first is from Howard K. Beale’s History of the Freedom 
of Teaching”. Howard K. Beale is Professor of History in the 
University of North Carolina, and this is the way he sums up 
the great controversy of the middle of the last century, which 
resulted in these two changes of the situation. 
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“The Catholics,” writes Beale, “like the Protestants, wanted to 
teach religion to children, but, again, like the Protestants, they 
wanted to teach their own religion.” That is the summary of one 
of the eminent historians of the country who studied and sum- 
marized the situation. 

The other is from Professor Merle Curti of the University of 
Wisconsin, from his book on the Social Ideas of American Edu- 
cators, also a study published under the auspices of the American 
Historical Society. This is Curti’s summary of the end of the 
contest, or the center of the contest: 

“The Catholics, however, continued to hold to the older point 
of view. Since they could not in conscience send their children 
to schools in which either Protestant sectarianism was taught or 
no religion at all, they demanded the continuation of the tradi- 
tional policy of public support for religious education.” 

In other words, anyone who wishes to go into the situation 
factually, who wants to learn, can learn only that the original, 
the traditional, the historical American position is, public support 
of religious education. 

But when we had this most unfortunate culmination of the mob 
era, in which in order to maintain peace in the countryside, 
Protestantism was removed from the public schools—it happened 
in 1942 in New York—and the religious schools were prohibited 
from using public funds—what did that do? 

It says, no religion in the public schools, no public funds for 
religious schools. Both Protestantism and Catholicism and every 
other form of positive religion, Judaism or anything else, were out- 
side the pale, and it left, as the only point of view in the religious 
realm, secularism. Secularism was the only point of view that 
has the right of way, the unlimited backing of public funds in the 
United States of America. 

Now, just a word with regard to what secularism is. It has 
two components, according to the Committee on Religious Edu- 
cation of the American Council on Education: It means, first, 
“a separation of religion from the rest of life’. In other words, 
religion is irrelevant. That is the first definition of secularism. 


_It has nothing to do with the other aspects of life. It is just off 


in the corner by itself. The irrelevance of religion. 
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And the second is, ‘“‘securalism is a definite philosophy of life 
which has no place for religious creeds or institutions of worship”. 
In other words, under this religion is not just irrelevant, it is 
something youth should have nothing to do with. It is of no 
importance. You put something else in place of it. A positive 
denial of the validity of religious thought or practice. 

And some people, without the careful use of words, seem to 
want to put something that they call the religion of democracy in 
place of this. Now, I think democracy as a political institution 
is easily the best known to man, but I do not think that a political 
form or organization is a religion, and it is bad to jumble language 
that way. 

This situation in which you have all religion publicly eliminated 
from education, and all public support, by state action, not by 
the federal constitution, eliminated from religious schools, with 
secularism in full control, offers a very serious problem. Catholics 
are not the only ones who are disturbed by that problem. Some 
of the most important and influential Protestant leaders in the 
United States are just as much concerned about this as any Catho- 
lic educator in the United States. They take exactly the same 
position which I have been taking in these lectures in regard to 
the meaning of the First Amendment and the doctrine of the 
separation of church and state and all the rest of it. That is, 
this is not, as I said in the beginning, a contest between Catholics 
and Protestants. It is essentially a contest by those who know 
and understand American history and tradition and those who 
do not, and that is, I am confident, a very small minority of the 
Protestants. 

Now what are we going to do about it? First, we ought to 
recognize the existing controlling facts. And when we talk with 
those who are uninformed and confused, I think we ought to deal 
in facts rather than in epithets. 

We should recognize the facts of American history. We should 
know what the constitutions and the laws provide. We should 
know the relation of the State Constitutions to the Federal Gov- 
ernment. We should recognize the fact that we have over 256 
sects, denominations in this country. In a free society, in a com- 
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plex society, where one group or one person has the same privi- 
leges as any other group or person, it is admittedly a very difficult 
thing to arrange a system of religion in education, because you 
say, “Whose religions?” “What religion?’ “What are you going 
to do about religion ?” 

If you dilute religion until it fits the shape and form of every 
one of these 256 sects you have something that is so thin that 
you could probably not recognize it as religion. What will it be? 
It is admittedly a very difficult problem. And I do not know all 
the answers. In fact, I do not know any of the answers, except 
that we will never have a factual, free, friendly, informed, co- 
operative discussion of any of the problems involved, until we 
can get people to lay this ghost that these questions are not de- 
batable because they were settled in 1791 by the First Amendment. 

Until we get that out of people’s minds, we can never have a 
fair discussion. There has never been a decent debate, for instance, 
on federal aid to education, any education, because as soon as 
you start it somebody says, “Well, in order to be fair and equi- 
table it ought to include aid to parochial schools.” And then 
somebody else says, “You are un-American; you are subversive; 
you cannot debate that. That was settled in 1791.” Then it is 
all over and gone for another Congressional session. We can 
never have a decent debate on Federal Education until the people 
drop the superstition, the complete nonsense, that this question 
is not debatable today in the light of the problems of the twentieth 
century. That is what we should do. And we should follow 
the facts. 

I wish that my brother Catholics in discussing this would not 
be quite so free with the term “bigot” to those who take the other 
side. I know some of the people who are on the other side. They 
are not bigots at all. They have done what so many people, all 
kinds of people, have done. They accept the slogans used by 
men whom they respect and look up to, and they say, “Well, of 
course, it must be true; X, Y, and Z have been saying it for 
ten years.” And they accept it. They believe it. I am quite sure 
that there are millions of people in the United States who believe 


_ that the “separation of Church and State” is spelled out in the 
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Constitution. Of course, it is not in the United States Constitu- 
tion or in the constitutions of any one of the forty-eight states. 
It is not constitutional language. It is too vague and ambiguous. 
What kind of separation? No, it is impossible to have it in the 
Constitution. Yet, people think it is there and they want to fol- 
low it. Many of the people who take this position are perfectly 
sincere. They are afraid. They are confused. They are un- 
informed. If the dictionaries know what bigotry is, they are not 
bigots at all. 

I wish we could discuss it more calmly and cheerfully as you 
would discuss a matter with friends of yours who happen not to 
have the opportunity or the will to investigate the situation. I do 
not wish that people in the organizations like “Protestants and 
Other Americans United” would do a number of things. I wish 
they would stop calling people, who take the position that I have 
been taking in these lectures, subversive of the Constitution. I 
really do not think it applies to my attitude toward the Consti- 
tution. 

I wish also that they would learn some of these facts of Ameri- 
can history. I wish they would read Madison and Jefferson 
instead of taking Rutledge’s idea of what Madison and Jefferson 
said, which is again complete nonsense. I wish that those who 
wish to talk about it would learn the meaning of some of the 
words they use. I was shocked this summer to learn that a very 
eminent Protestant editor did not know what the doctrine of 
papal infallibility meant. I did not expect him to believe it, but 
I would expect an editor to know what the phrase meant. He had 
no idea what it meant. I notice that Mr. Blanshard does not 
know what the word imprimatur means. Well, I think that is 
rather pitiful. I wish they would get a dictionary or do some- 
thing so that they could know the meanings of these terms that 
they are dealing with. I wish they would learn, further, a few 
of the basic teachings of the Catholic Church, some of the papal 
encyclicals, some of the statements of the great theologians, in 
relation to the Church, to the Government, to democracy and to 
the freedom of opinion and to the difference of opinion. 

You would think, to read some of the documents, that no two 
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Catholics ever disagreed about anything, particularly two priests 
or members of the hierarchy. I have sometimes had a game which 
I have proposed even to Catholics, and I have said: “Try to 
think up one specific political or economic measure in the United 
States on which all Catholic Bishops agree.’’ There is not one. 

Now, I grant that they agree on a great many things. Do not 
misunderstand me. But when you come to a specific political or 
economic measure, I defy you to find one on which all of the 
Catholic Bishops of America agree. Why should they? Some of 
them are Republicans. Some of them are Democrats. Some of 
them are Southerners; some of them are Northerners. Some 
have one racial background and some have another. Some of them 
came from the lap of luxury and some came from a peasant’s 
cottage. They are just as different as any other men. Of course, 
they do not agree politically and economically. 

In closing these lectures, I feel that I have not said anything 
that I regret, but I have been fairly emphatic in regard to the 
tactics, and what I think are the errors in history and logic of 
the people who have tried to foist upon the American people the 
slogan “complete separation of Church and State”, which we have 
never had, which has never existed either in the Federal Govern- 
ment or the United States. That does not mean that I am bitterly 
opposed to everything they think or say or do. I simply wish 
they would become informed of the relevant facts, the relevant 
laws, the relevant court decisions, on this matter of the relation 
of religion to the government in this Republic. 








NOTES AND COMMENTS 
THOUGHT’S TRIBUTE 


Among the reviews of Monograph XXIII in our series, Old 
St. Patrick’s, New York's First Cathedral, by Mother Mary Peter 
Carthy, O.S.U., we particularly appreciated that of Dr. Leo R. 
Ryan in Thought, quarterly of Fordham University: “Prince and 
Mott Streets today are within the shadows of the tall and imposing 
buildings, both old and new, that house the army of officials and 
administrative employees who serve the people of the Greater City. 
The metropolis will celebrate this year its Golden Jubilee. It was 
just a little more than a century ago that this section of the city 
was so wooded and remote from the city limits that a fox was 
caught in the churchyard of New York’s first Cathedral. 

“In the latest monograph volume of the United States Catholic 
Historical Society, Mother Mary Peter Carthy of the Ursulines 
relates the story of Old St. Patrick’s from its beginnings to the 
year of the opening of the Fifth Avenue Cathedral (1879). 

“The interest displayed in recent years in the writing of parish 
histories is most encouraging. The day of pious anecdotal accounts 
of parish activities has given way to scholarly treatises based on 
available source materials which unfortunately are all too few. 

“Mother Carthy has made good use of the sources available and 
has written a readable and comprehensive account of the events 
and personages connected with the historic edifice while it still 
served as the Cathedral Church of the Archdiocese. She has 
wisely left to others the task of writing the history of Old St. 
Patrick’s as a parish church since 1879. 

“Listed among the manuscript sources in the bibliography is 
Thomas F. O’Connor’s transcript of the William S. McLaughlin 
collection, Churches, Schools and Priests in New York, 1783-1832. 
The author remarks in a footnote (p. 29) that unfortunately ‘the 
originals have dropped from sight.’ While the reviewer was 
occupied in his research on Old St. Peter's, he had access to the 
originals. After Mr. McLaughlin’s death, this manuscript together 
with Collections Historical, St. Peter’s Church and St. Patrick’s 
Old Cathedral in New York, 1789-1913 were deposited in the 
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archdiocesan archives. They undoubtedly are ‘tucked away’. The 
reviewer made duplicate typewritten copies of the originals and it 
is from these typed copies that the O’Connor notes were made.” 

This last paragraph will be more than interesting to our new 
archivist, who will want to see where the McLaughlin papers 
are tucked away, and the whole review is an object lesson for 
future authors of parish histories. Over and over again, as jubilees 
come and go, the same mistakes have been made, but the rare 
exceptions of scholarly and thorough researches may yet become 


the rule. 
ROOM FOR LAYMEN 


Perhaps this is a superfluous discussion, but it seems to us that 
it will be reassuring to certain types of scholars to pursue it 
further. We refer to the possibilities for laymen in the field of 
American Catholic historical research. John Gilmary Shea, the 
father of American Church History, was a layman, as were our 
own guiding lights, the two Herbermanns and Thomas F. Meehan. 
Other regional historical societies could number more, and the 
American Catholic Historical Association has drawn the greatest 
number into the field. The United States Catholic Historical 
Society has, during recent years, set out to find Catholic his- 
torians in non-sectarian or public colleges and universities and 
has featured these laymen in the annual Meehan lectures, held 
during the Lenten season. It is expected that our Catholic col- 
leges and universities will have place for lay professors, specially 
trained in the materials of United States Catholic history, and 
capable of using the avenues of our historical magazines and 
records for their productions. It may be that we are not com- 
pletely in touch with the situation, but it appears that the number 
of lay scholars in our field is not increasing. Now that the growth 
of the Church in this country has permitted more and more priests 
to be released from parochial work and dedicated to teaching and 
research, can it be that the lay scholar is looking to other fields 
for his life’s work? Others more qualified than ourselves should 
speak out, if we are wrong. We hope we are, for a great portion 
of past work was the fruit of lay research and devotion to the 
cause. 
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PAILS AND THIMBLES 


With twenty-three monographs and thirty-seven volumes of 
these Recorps AND Stupiks already published, not to speak of 
our maiden and too ambitious venture of the United States 
Catholic Historical Magazine, this Society justifies its existence 
since 1884. May we point out a trend in our own publications 
which we consider symptomatic of production elsewhere? An 
editor, over the course of a year, receives and tries to digest much 
material. Latterly the vast amount has been confined to disserta- 
tions for degrees and, while these have been far more representa- 
tive than efforts of some years ago, the fact remains that there 
should be more production by the writers of these same disserta- 
tions in their more mature years. It is said that many a footnote 
in Harnack’s volumes came from the dissertations of his students 
in quest of the doctorate, just as single lines in historical text- 
books have the same provenance. For all this the world should 
be grateful. In fact, we too have experienced the joy of finding 
“something new” after hapless months of searching, and there 
was a time when we considered our own effort as a powerful 
spotlight trained on the particular period of history in which our 
work was done! There is no doubt that the experience helped 
our teaching and what writing we have done, and people in glass 
houses should not throw stones. However, editors dwell in ivory 
towers and we may pray that the writers of the dissertations of 
today will be the historical authors of tomorrow. 


PUBLICATIONS’ COMMITTEE 


With this volume the Society adds to the Publications’ Com- 
mittee the names of Dr. John J. Meng and the Rev. John H. 
Harrington. Richard Reid of the old committee remains, and a 
new editor will soon be chosen. For over six years your present 
one has considered this work a labor of love and only the pres- 
sure of other occupations forces him to relinquish the post. Only 
three have held this editorship in all our history and we know 
from our own experience that we all realized wherein lies the 
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real life of an historical society. All the discussions, deliberations 
and even public lectures will do little or nothing to promote its 
interests, unless the Society is alert and effective in publishing 
monographs and records. This is the task we hand on to our 
successor. 

Tue Epitor 








NECROLOGY 


During the past few months the Society has lost some of its 
oldest and most valued members. William J. Amend, our oldest 
trustee, attended every meeting of the Executive Council for fifty 
years until his death. Father Demetrius B. Zema, S.J., noted 
Fordham professor of history and fellow of the Royal Historical 
Society, had all too brief an earthly career when the summons 
came, but we do miss the priceless counsel he was always ready 
to give us. The Right Reverend Monsignori Robert F. Keegan 
and James P. Treacy were members of twenty-five and more years 
standing. Their Excellencies Bishops John J. Cantwell and 
Francis C. Kelley never failed to encourage us with our publi- 
cations and our activities. Others whom the Lord called were 
Edmund Burke, Edwin Edgerly, John Thomas Smith, all of whom 
aided us over the years. The latest sad news is of the passing of 
the Rev. Dr. Edward J. Kern of the Archdiocese of Newark, 
another member of the Executive Council. 

Our members will most assuredly have a place in their prayers 
for these departed, while the priests will give them a memento 
at the Holy Altar. They were all stalwart in their desire to see 
the annals of the Catholic Church in the United States accurately 
and attractively written, and their example will continue to add 
to our rolls zealots of the same calibre. May they sleep the sleep 
of the just. 
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